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CESTAT Ahmedabad- SEZ Re-Export Goods Not Liable for
Confiscation

The Customs, Excise & Service Tax Appellate Tribunal (CESTAT), Ahmedabad, vide Final Order No.
10546/2025 dated 09.07.2025, delivered by Hon’ble Judicial Member, quashed the confiscation and penalty
proceedings initiated against Flamingo Logistics, a warchousing service provider operating in the Kandla
Special Economic Zone (SEZ).

Case Background

Flamingo Logistics, acting on behalf of its client M/s. M A Value Smart Trading Limited (Hong Kong),
filed four warehousing bills of entry with SEZ Customs for storing consignments including hard disks, mini
tower computer cases, and motherboards. Upon examination, Customs authorities observed dust and
scratches on the goods and, based on HP India's opinion, classified them as “used” or “second-hand” goods.

Relying on DGFT Notification No. 35(RE-2012)/2009-2014 and para 2.31 of the Foreign Trade Policy
(FTP), Customs seized the goods citing import restrictions on second-hand items. While permitting re-
export, the adjudicating authority imposed fines and penalties under Sections 111(d) and (m) of the Customs
Act, 1962 on Flamingo Logistics.

Key Legal Issues and Appellant’s Stand

o Nature of Goods & Knowledge: The appellant argued it was merely a service provider with no
prior knowledge of the goods being old or used, and hence cannot be held liable under Sections
111(d)/(m).



o SEZ Warehouse Import Policy: Para 7A.5 of the FTP permits duty-free import into SEZs for
warehousing purposes (except for prohibited items). Since the goods were neither prohibited nor
intended for home consumption, no violation occurred.

o Technical Declaration Error: In one bill of entry, the re-export intent was clearly declared. The
omission in others was a technical error, not warranting confiscation or penalty.

o Instruction No. 06/2006: The Ministry of Commerce clarified that compliance checks apply only
at the time of domestic clearance, not at the point of warehousing import into SEZ.

Department’s Arguments
The Department cited multiple precedents including:
o Scania Commercial Vehicles India Pvt. Ltd. (2024)
e Hemant Bhai R. Patel (2003 — Larger Bench decision)
e Kay Bee Tax Spin Ltd. (Gujarat High Court)
They argued that redemption fine and penalty can be imposed even when goods are re-exported.
CESTAT’s Observations

e The Tribunal held that there was no evidence that Flamingo Logistics knew the goods were old or
used.

o The SEZ unit’s predominant purpose was re-export, not DTA clearance, and there was no benefit in
importing used goods under a false declaration.

o Goods were ultimately re-exported without any alteration in the description (i.e., “old & used” was
not added), and Customs accepted the export documents.

o The legal framework under FTP and SEZ instructions does not mandate declaration or compliance
at the warehousing stage for non-DTA destined goods.

Final Decision

The Tribunal held the confiscation and penalties to be legally unsustainable, quashed the impugned orders,
and granted consequential relief to Flamingo Logistics.

Legal Implications

This ruling reinforces the principle that SEZ operations intended solely for re-export should not be
subjected to punitive actions applicable to DTA imports, particularly in the absence of mens rea or benefit
derived from misdeclaration. The case also underscores the importance of distinguishing between technical
lapses and willful misdeclaration under Customs law.

This Article has been written by Shri Ravi Shekhar Jha, Advocate Delhi High Court based on his interpretation of the law. He
can be reached at his email id intelconsul@gmail.com or on his Mobile +91-9999005379.

Source: CESTAT Ahmedabad
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Customs, Excise & Service Tax Appellate Tribunal
West Zonal Bench at Ahmedabad

REGIONAL BENCH-COURT NO. 3

Customs Appeal No. 10873 of 2020 - DB

(Arising out of OIA-KDL-CUSTM-000-APP-43-20-21 dated 21/09/2020 passed by the
Commissioner of CUSTOMS-KANDLA)

FLAMINGO LOGISTICS = aieess Appellant
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KUTCH, GUJARAT

VERSUS

Commissioner of Customs-KANDLA ... Respondent
CUSTOM HOUSE,
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KANDLA, GUJARAT

APPEARANCE:

Shri Vikas Mehta, Consultant for the appellant
Shri Sanjay Kumar, Superintendent (AR) for the department

CORAM:
HON'BLE MEMBER (JUDICIAL), MR. SOMESH ARORA

Final Order No. 10546/2025

DATE OF HEARING: 30.06.2025
DATE OF DECISION: 09.07.2025
SOMESH ARORA

1.1 The appellant is a service provider engaged in providing warehousing
service in Kandla Special Economic Zone at Gandhidham. Acting on the
directions of their client i.e. M A Value Smart Trading Limited, Hong Kong, the
appellant filed four warehousing bills of entry with SEZ Customs for
warehousing hard disks, mini tower computer case with power supply &
mother board. The officers examined the goods and found them to bear dust
and scratches. As per the opinion rendered by M/s. HP India Sales Pvt. Ltd.,
the goods were used or second-hand goods. As import of second-hand goods
was restricted in terms of Notification No. 35 (RE-2012)/2009-2014 dated
28.02.2023 issued by DGFT read with para 2.31 of Foreign Trade Policy (page

21 of appeal memo), goods were placed under seizure.

1.2 M/s. Value Smart Trading Limited vide letter dated 26.03.2019 informed

Customs that goods were meant for servicing global orders and not meant for
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home consumption in India. Further, they requested for permission to re-

export.

1.3 The Adjudicating Authority ordered for confiscation under Section 111
(d) and (m) of Customs Act, 1962 on the ground that goods, being old & used,
were restricted for import into India and were not properly described in the
bills of entry as "old & used". On this basis, it has permitted re-export after

imposing fine and penalty on the appellant, who is a service, provider only.

1.4 Aggrieved by the order appellants filed an appeal, as the Order-in-

Appeal also did not provide relief to them, they are before this Court.

Case of the appellants:

2.1 The appellant submitted that that they are only service provider and,
unaware about the old & used nature of goods at the time of filing warehousing
bills of entry. There is no evidence to show that the appellant had prior
knowledge about the fact that goods were not new and could be treated as
restricted. Moreover, as per Chapter 7A, para 7A.5 of Foreign Trade Policy
(copy enclosed), the Free Trade & Warehousing Zones Scheme envisages duty,
free import of all goods except prohibited goods for warehousing. It is not the
case of department that the goods are prohibited. Moreover, Ld. Adjudicating
Authority as well as Learned Appellate Authority has nowhere disputed the
fact that goods were meant for re-export, as duly informed by M/s. Value
Smart Trading Limited and not for home consumption. As per regulation (3)(f)
of Foreign Trade (Exemption) From Application of Rules in Certain Cases)
Order, 1993. Provisions of Foreign Trade (Regulation) Rules, 1993 would not
apply to any goods imported and bonded on arrival in India for re-export to
any country outside India, except Nepal and Bhutan. Moreover, it is duly
admitted in para 5.2 of adjudication order (page 22 of appeal memo) that in
one bill of entry, it was duly declared that goods were meant of re-export.

Hence, it was purely technical error in not making similar declaration in other
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bills of entry. Hence, there was no cause for confiscation under Section 111

(d) of Customs Act, 1962.

2.2 Similarly, the bills of entry were filed by appellant who is a service
provider and who had no prior knowledge about goods being old & used.
Failure to make such a declaration cannot be held as fatal in the light of
Instruction No. 06/2006 issued by Ministry of Commerce & Industry,
Department of Commerce (SEZ Section), Government of India (para 4(iii))
wherein it was inter alia clarified that assessment of goods imported into SEZ
will be done at the time of clearance into domestic market. Hence,
requirement to get over restriction, if any, could not have arisen at any time
prior to clearance for home consumption, which was never the case here.
Hence, the error, if any, in not declaring the old & used nature in the bills of
entry could have been rectified at the time of re-export without holding the
goodes liable for confiscation under Section 111 (m). Even otherwise, the goods
were permitted re-export without any change in description, i.e. without
amending the description to old & used notwithstanding the findings to this
effect. Copy of shipping Bills has been placed on record by the appellants in

support of their submission.

2.3 In view of the above, it was prayed to quash and set aside confiscation
under Section 111(d) and (m) of Customs Act, 1962 and thus, fine and penalty

imposed qua goods and upon appellant, with consequential relief.

Department’s Submission:-

3. Department submitted that as far as imposition of the Redemption fine
and penalty is concerned, in various judgments in which it is held that
Redemption fine and penalty can be imposed on the applicants. Details of

some decisions are as under:

(A) Hon'ble Tribunal Chennai vide final Order 40621/2024 dated 07.06.2024

in the matter of M/s. Scania Commercial Vehicles India Pvt. Ltd. held that
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Redemption Fine and Penalty can be imposed. Relevant para of the order as

under:-

"20. As regards the judgments, the appellant has stated that as per the
decision of the Hon'ble Supreme Court in Siemens Limited (supra) and Sankar
Pandi (supra), in a case of re-export, redemption fine or duty cannot be
imposed. We find that the Hon'ble Supreme Court has not laid down any such
law in the said case. Its decision to order refund of the redemption fine were
based on the peculiar facts of the case. So also in the case of the Hon'ble High
Court in Sankar Pandi. The other judgments cited by the appellant are based
on decisions of the Tribunal. In this regards I propose to examine the Larger
Bench decision in the case of Hemant Bhai R. Patel (supra), cited by Revenue,
which is binding on a Bench of lesser strength. The question examined was
that when re-export is permitted no redemption fine can be imposed, which is
the same issue involved here. The Larger Bench of this Tribunal answered the
question as under;

"Section 112 authorizes imposition of penalty. Section 125 contains the
provisions enabling the Customs Officer to grant an option to the owner
or the person from whose possession the goods have been seized to pay
a fine in lieu of confiscation. In an adjudication proceeding as in the
present case these are the provisions which would come into play. If the
owner gets the goods released after payment of redemption fine, he
may either clear it for home consumption or re-export the same subject
to the relevant rules. A permission granted for re-export on the basis of
a request made by the owner of the goods is outside the purview of the
adjudication proceedings, as mentioned above. We, therefore, answer
the questions referred in the affirmative and hold that it is open to the
adjudicating authority to impose redemption fine as well as penalty even
when permission is granted for re-exporting the goods. The reference is
answered as above."

Judicial discipline requires that we follow the judgment of the Larger Bench.
The appellant's plea is hence rejected.”

(B) That Hon'ble Gujarat High Court in the matter of M/s. Kay Bee Tax Spin Ltd.
(2017 (349) E.L.T. 451 (Guj.) held that Section 125 of the Act shall be applicable in
a case where confiscation of any goods is authorized by the Customs Act. If it is found
that there is breach of any of the provisions of the Customs Act and/or even the
Export/Import Policy, and/or there is a breach of any of the terms and conditions on
which goods were permitted to be imported without payment of duty and permitted
to be deposited in the warehouse, confiscation of such goods can be said to be
authorized thereafter, when it is found that the goods are not available for
confiscation as the same were illicitly diverted to the open market, and the purpose
for which the goods were permitted to be imported without payment of duty is

frustrated, in lieu of such goods, redemption fine is imposable (para 5.3 and 5.4).
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(C) That Larger Bench of the Hon'ble Tribunal, New Delhi in the matter of Hemant
Bhai R. Patel (2003 (153) E.L.T. 226 (Tri. - LB)) held that Adjudicating authority has
power to impose redemption fine as well as penalty even when permission is granted
for re-exporting the goods - Permission granted for re-export on the basis of a request
made by the owner of the goods is outside the purview of the adjudication

proceedings - Sections 111, 112 and 125 of Customs Act, 1962. [para 8]

(D) That Hon'ble Tribunal, New Delhi in the matter of M/s. Preeti Exmi (2007 (214)
E.L.T. 555 (Tri. - Del.) held that Amount of redemption fine and penalty not to be

reduced - Sections 112 and 125 of Customs Act, 1962. [para 7]

(E) That Hon'ble Tribunal, Chennai in the matter of M/s. MV Marketing & Supplies
(2004 (178) E.L.T. 1034 (Tri. - Chennai)) allowed the goods on payments of the

redemption fine and penalty.

The Department therefore requested for upholding the impugned order.

4. This Court has considered the rival submissions. It finds that the decision of
M/s. Kay Bee Tax Spin Ltd. of Hon’ble Gujarat High Court (supra) dealt with case
where goods were clandestinely removed to open market from warehouse other
decisions too are also on factually different matrix. We find in the instant case, the
goods were imported in the SEZ unit which were meant for re-export, the export has
been carried out with the same description in the shipping bill which was impugned
by the Department to be incorrect while importing the goods. The basis of the
Department’s case was the computer parts were old & used and not declared as such,
though they had certain scratches and marks on them. It is also Department’s case,
that not all bills of entry indicated that the goods were meant for re-export and
therefore, being used and second-hand goods, import of same was restricted as per
para 2.17 of the Foreign Trade Policy of the year 2009-2014. This Court finds that the
goods were old and used and same was in knowledge of appellants is pre-requisite
for imposing the penalty and for the same there no evidence is coming on record.
Further, this Court finds that unit being an SEZ unit, which pre-dominantly exports
the goods and clears the goods in domestic tariff area only on payment of duty.
Therefore, it may not serve any useful purpose to deliberately bring old and used

goods. Since, the transaction value of the goods on which they are cleared in DTA at
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the time of clearance of product determines the duty. Therefore, by bringing old
goods by declaring them new due to some scratches etc. would have only brought
down value at the time of clearance in DTA thus resulting in loss to the appellants
and exporting same goods too could not have been beneficial to the appellant.
Further, as things stand today, from the record it is apparent that the goods which
were imported stand re-exported without any change of description and addition of

old and used in the export documents like shipping bill. Specimen on record is

reproduced below:-
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The goods were exported after due process and checking by customs officer,
therefore, on one side at the time of import Department is stating that the goods
were old and used but at the time of export of the same goods, the description

without addendum of the phrase old and used has been accepted.

5. This Court therefore finds that as per factual matrix, coupled with legal position
the order as well as proceedings are not sustainable. Impugned order is therefore set

aside with consequential relief to the appellants.

(Pronounced in the open court on 09.07.2025)

(SOMESH ARORA)
MEMBER ( JUDICIAL )

Bharvi



