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These appeals have been filed by M/s IJSW Steel Limited,
Mumbai and M/s JSW Steel Coated Products Limited, Thane (herein
after, referred together as ‘the appellants’, for short) assailing the
Orders-in-Original (i) No. 20/2014/CAC/CC-E/SJ/GR.VII dated
28.02.2014; (ii) No.50/2014/CAC/CC-I/AB/Qil Unit dated 25.04.2014
& No0.49/2014/CAC/CC-I/AB/VB dated 29.04.2014 and (iv)
COMMR./ADJ]./CUS/03/2014-15 dated 14.03.2014 (herein after
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referred together as ‘the impugned orders’) passed by the (i)
Commissioner of Customs (Export), New Custom House, Mumbai; (ii)
Commissioner of Customs (Import), New Custom House, Mumbai; and

(iii) Commissioner of Customs, Goa Custom House, Goa, respectively.

1.2 In the Miscellaneous Applications filed by the appellants, it has
been prayed that early hearing of their two appeals be allowed, as
similar matters in two other appeals are being listed in the course of
normal hearing. On going through the averments made in the
miscellaneous applications, we are of the view that the prayer made
by the appellants can be considered in the interest of justice.
Therefore, the prayer made by the appellants is allowed for hearing
such appeals also along with their other appeals, which are listed for

hearing before this Bench in the normal course.

1.3 At the outset, learned Counsel for the appellants submitted that
the issue concerning present appeals before this Bench of Tribunal
regarding classification of the imported steam coal are on a different
footing than other cases, for which he relied upon the facts peculiar to
these appeals, to state that the imported coal are admittedly ‘sub-
bituminous coal’ by the technical parameters of coal ranking which are
also known as prepared coal for use as ‘steam coal’, and this is
different from ‘bituminous coal’, by standard methods of classification
of coal and as described in the Customs Tariff. Further, he stated in
the group of cases with the lead case of Coastal Energy Private Limited
Vs. Commissioner of Customs, Central Excise & Service Tax, Guntur —
2014 (310) E.L.T. 97 (Tri.- Bang.) & Maruti Ispat and Energy Limited,
in which the appeals are pending before the Hon’ble Apex Court are
of admittedly ‘bituminous coal’ as recorded in paragraph 30 of the
Final Order Nos. 20998-21002/2014 dated 20.06.2014 in which it is
observed that the appellants themselves showed that the imported
coal was as per definition given for ‘bituminous coal’ in sub-heading
note (2), but claimed classification based on its usage as ‘steam coal’
for the purpose of classification and for availing consequential duty
exemption benefits. Therefore, learned Counsel submitted that these
appeals can be decided independent of the issue of classification of
‘steam coal’ pending before the Hon’ble Supreme Court in the case of
Maruti Ispat and Energy Limited vide Civil Appeal N0.9725/2014 and

other similarly placed cases. Further, he also referred to the recent
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Order dated 22.01.2024 of the Hon’ble Supreme Court in the case of
Commissioner of Customs (Preventive), Mumbai Vs. Reliance
Infrastructure Ltd. — (2024) 15 Centax 263 (S.C.), wherein it was
observed that the pendency of the matter before the Hon’ble Apex
Court would not come in the way of Tribunal deciding similar case, on
the ground that no direction has been given by the Hon’ble Supreme

Court not to hear similar cases before other Tribunals/Courts.

1.4 The extract of the said order of the Hon’ble Supreme Court is

quoted below:

“"Learned counsel appearing for the petitioner submitted a similar matter
in C.A. No. 9725/2014 is pending before this and this matter may also
be tagged with the aforesaid case.

2. However, learned  senior  counsel  appearing  for the
respondent/Caveator brought to our notice the averments made on
Page D' as well as Page 50 of the Special Leave Petition stating that
the CESTAT had failed to follow the judicial discipline by deciding the
cases finally when the matter was pending before this Court.

3. We do not approve of such kind of aspersions being cast on the
CESTAT or any other Tribunal/Court. Merely because the matter is
pending before this Court as long as there is no direction not to hear
similar cases before other Tribunals/courts passed by this Court, the
pendency of a matter before this Court would not come in the way of
other Tribunals/Courts deciding similar case.

4. Learned counsel for the petitioner submitted that an
application/affidavit would be filed seeking deletion of the aforesaid
paragraphs and/or any other averments casting aspersions on the
Tribunal.

5. She is permitted to do so within a period of four weeks from today.”

1.5 We also find that in the case of Joint Commissioner, Income Tax
Vs. Saheli Leasing & Industries Limited — 2010 (253) E.L.T. 705 (S.C.),

the Hon’ble Supreme Court have held as follows:

(x) In order to enable the Court to refer any case to a larger Bench for
reconsideration, it is necessary to point out that particular provision of
law having a bearing over the issue involved was not taken note of or
there is an error apparent on its face or that a particular earlier decision
was not noticed, which has a direct bearing or has taken a contrary view.
Such does not appear to be a case herein. Thus, it does not need to be
referred to a larger Bench as in our considered opinion; it is squarely
covered by the judgement of this Court in Gold Coin (supra)”.

1.6 Special Counsel appearing for Revenue has also not raised any
objection to the above submission of the learned Advocate for the

appellants; and he is prepared to argue the case on merits and facts
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peculiar to these appeals. Therefore, the factual position in these
appeals that emerges amply clear is that both sides are prepared to
submit their arguments in these matters, on the merits of the case
and independent of the issues pending before the Hon'ble Supreme

Court.

1.7 In this regard, we also find that earlier these four appeals along
with a batch of 281 appeals and 62 intervenors arising from cases
before the various Benches of the Tribunal viz., Ahmedabad,
Bangalore, Chennai, Hyderabad, Kolkata Benches had been referred
for consideration before the Larger Bench of the Tribunal, which were
disposed of by a common order vide Final Order Nos. 4 to 96 dated
16.01.2017 as follows:

"3. Regarding the classification of the coal, different benches of CESTAT
have taken different views at the instance of the parties. The Chennai
and Ahmedabad Benches prima facie considered these are the 'steam
coal’ attracting no duty. This was followed by Mumbai Bench. On the
other hand, Bangalore Bench of the CESTAT considered it as 'Bituminous
coal’ attracting duty of 5%.

4. The CESTAT Chennai Bench has also exempted pre-deposit
condition. The same was challenged by the Department before the
Hon’ble High Court who declined to intervene in the matter and the
matter was restored to CESTAT with a direction to dispose of the
reference applications expeditiously.

5. On the other hand, against the decision of the Bangalore Bench,
where the coal was considered as 'Bituminous coal’ and duty was
attracted @5% was challenged by M/s Maruti Ispat and Energy Pvt. Ltd.
& Others before the Hon’ble Supreme Court in Civil Appeal Nos.
28937/2014 and 9725/2014. During the course of arguments, it was
informed that the matter is sub-judice before the Hon’ble Supreme
Court.

6. In view of the above, liberty is granted to the applicants/assessees
to come again before this Tribunal after having the final verdict from the
Apex Court, within the prescribed time, if advised so.

With the aforesaid liberty, all the reference applications are disposed
of.

7. All the intervention applications are disposed with the direction
given in para-6 of this order as stated herein before.

8. Registry is directed to place all the appeals as appearing in the cause
list before the respective Benches for appropriate order and dispose of
the appeals in the light of the directions made in the order of the Larger
Bench.”
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1.8 Since in all these four appeals, the issue under dispute is
common i.e., classification of imported coal and consequent eligibility
to exemption notification No.12/2012-Customs dated 17.03.2012,
and on the basis of the directions by Larger Bench of the Tribunal and
the observations made by the Hon’ble Supreme Court in the case of
Reliance Infrastructure Ltd. (supra), as well as the submission made
by both sides, we consider it appropriate to take up all these appeals

together for hearing and disposal of the appeals.

2.1  The facts of the case, leading to these appeals, are summarized

herein below:

2.2 The appellants inter alia, are engaged in the manufacture of
steel and steel products. During the disputed period commencing from
April, 2012 to January, 2013, they had imported ‘steam coal in bulk’ of
Indonesian Origin vide eight Bills of Entry (B/Es) Nos. 8004800 dated
21.09.2012 & 8600064 dated 27.11.2012 (covered in Customs Appeal
No.86933 of 2014); 7510536 dated 27.07.2012 & 8189651 dated
11.10.2012 (covered in Customs Appeal No.87757 of 2014); 7564900
dated 02.08.2012 & 8960556 dated 07.01.2013 (covered in Customs
Appeal N0.88493 of 2014); and 6533813 dated 13.04.2012 & 6837734
dated 16.05.2012 (covered in Customs Appeal No0.88495 of 2014),
filed before the jurisdictional Customs authorities at the port of import
at Mumbai & Goa. The imported coal is used in the generation of
electricity at its captive power plant situated at Tarapur. In the B/Es
filed for customs clearance of imported goods, the appellants have
classified the goods under Customs Tariff Item (CTI) 2701 1920 of the
First Schedule to the Customs Tariff Act, 1975, which covers “steam
coal”, and consequently, claimed exemption from payment of Basic
Customs Duty (BCD) under Sr. No. 123 of Notification No. 12/2012-
Cus dated 17.03.2012, by submitting all relevant documents viz.,
commercial invoice, contracts, certificate of origin issued under
ASEAN-India Free Trade Area Preferential Tariff (for supply from
Indonesia), Bill of Lading, Certificate of Sampling and Analysis of coal
at the load port, certificate of weight etc. The department had never
objected to the classification of imported coal declared by the
appellants importer and consequential duty exemption, as applicable,

in the past over several years.
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2.3 On the basis of intelligence inputs received from Directorate of
Revenue Intelligence, Ahmedabad (DRI) that several importers were
importing ‘Bituminous coal’ classifiable under CTI 2701 1200 in the
guise of ‘steam coal’ classifiable under CTI 2701 1920, detailed
investigation was conducted by the Special Intelligence & Investigation
Branch-Import (SIIB), New Custom House, Mumbai / Goa including
recording of statements from persons concerned. Upon completion of
investigation, Show Cause Notices were issued in respect of all such
imports, which culminated in issue of impugned orders, wherein
Commissioner of Customs, Mumbai/Goa as adjudicating authority have
held classification of imported goods as bituminous coal under CTI
2701 1200 under final assessments made in terms of Section 18(2) of
the Customs Act, 1962 and confirmed the customs duty demands along
with interest under Section 28(1) ibid and imposed penalties on the
appellants under Section 112(a) ibid. Feeling aggrieved with the
impugned orders, the appellants have filed these appeals before the

Tribunal.

3.1 Learned Counsel appearing for the appellants, stated that the
endeavor of the department has been to show that the Gross Calorific
Value (GCV) of the ‘steam coal’ imported by the appellants on a most,
mineral-matter free (MMMF) basis, exceeds 5833 kcal/kg.; this forms
the sole basis for the department’s conclusion that the subject coal is
of ‘bituminous’ type and not as ‘steam coal’. He stated that in order to
arrive at such conclusion, the imported coal was not tested by drawing
samples at the port of discharge; instead, the desired result has been
arrived at by arbitrarily adopting certain values from the appellant’s
load-port test reports and by applying them to a formula appearing on
the web-site of the US Energy Information Administration (EIA) viz.,
‘Coal Production and Preparation Report (Instructions)’ known as Parr
Formula. He claimed that such methodology is fundamentally flawed,
mis-conceived and based on assumptions inconsistent with accepted
principles of coal analysis and calorific value determination. He further
stated that the Parr formula relied upon by the department, is one of
the many formulae that can be used for calculating GCV of coal on
MMMF basis and is also referred to in Americal Standard for Testing
and Materials (ASTM) D 388-12 ‘Classification of Coal by Rank’. He
stated that this formula has been wrongly adopted by the department

in the present case despite the fact that the coal in question was not
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American Coal (to which the formula is intended to apply) but an
Indonesian Coal; and also that the values of some of the variables were
not arrived at by applying the specific standards that Parr formula
contemplates. As per ASTM D 388-12, GCV on MMMF basis can be
arrived at from the GCV on an as-received basis by applying the Parr
formula provided that the samples is also done in accordance with the
relevant prescribed ASTM standards. He further submitted that in the
impugned orders it has been concluded that the impugned goods are
classifiable as “bituminous coal” on the basis that it satisfies the
parameters in sub-heading Note (2) to Chapter 27, as per computation
(by adopting “Parr formula”) done by the department on testing
parameters reported in load-port test reports of the imported goods
provided by the appellants, but by applying the Parr formula
incorrectly, as per their understanding. By referring to the said sub-
heading Note (2) of Chapter 27 of the Customs Tariff, which reads as:
“bituminous coal” means coal having a volatile matter limit (on a dry,
mineral-matter-free basis) exceeding 14% and a calorific value limit
(on a moist, mineral-matter-free basis) equal to or greater than 5,833
kcal/kg”; he stated that the department had adopted its own
methodology by relying on the opinion given by the Joint Director,
Customs Laboratory, JNCH, Nhava Sheva, which is not legally valid and
contrary to the requirements of Customs Tariff Act, 1975. This is also
one of the peculiar fact distinguishing it before the batch of cases
pending before the Hon’ble Supreme Court, as the controversy in this
case is not that it is a bituminous coal, as admittedly these are sub-
bituminous coal where by such incorrect application of Parr formula,
the department / adjudicating authorities are classifying it under
different classification than the one declared; whereas the issue in
dispute before the Hon’ble Apex Court is that those are of bituminous
coal, but are used as ‘steam coal’ and thus, whether those are eligible

for duty exemption.

3.2 Further, he stated that in all the agreements entered into by the
appellants i.e., ‘Coal sale and purchase contracts’ with the foreign
suppliers for procuring steam coal of Indonesia origin, the specification
of coal that needs to be guaranteed by the suppliers include ‘Gross
Calorific Value’ (GCV) of 6300 Kcal/kg. on ARB basis as per ASTM D-
5865-04 standard; Volatile matter of 40 approximate on ADB basis as
per ASTM D-3175-07 standard. In all the imported coal, the suppliers
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have provided Load Port certificate of sampling and analysis giving
specific test results including Gross Calorific Value (ARB/ADB) and
Volatile matter (ADB). Since such parameters have to be converted
into dry, mineral-matter-free basis for measuring volatile matter limit
and on a moist, mineral-matter-free basis for measuring calorific value
limit, to decide whether these would fall under the contours of sub-
heading Note (2) of Chapter 27, the formula as given by Mr. Parr. S.W.,
first published in Bulletin No0.180 on ‘The classification of Coal,
Engineering Experiment Station, University of Illinois, 1928" is to be
applied. This formula is known as ‘Parr formula’ and is universally
followed thereafter by various testing laboratories, and the same is
required to be applied, in their case also. This formula has also been
prescribed as a standard method in ASTM D 388-12 providing as the
standard formula for arriving at the adjusted ash content, which is one
of the variables needed to apply the Parr formula. For ease of
reference, he also quoted the Parr formula, along with the formula for

calculating the adjusted Ash content and has reproduced it as below:
“Parr formula for calculating GCV on MMMF basis:
Moist, Mm — free Btu = 100(Btu — 508)/(100 — ( 1.084 +0.555))

(4)
where:
Btu = gross calorific value, Btu/lb,
FC = fixed carbon, %,
VM = wvolatile matter, %,
M = moisture, 9,
A = ash, %, and
S = sulfur, %.

The quantities given in above equation (4) are all on the inherent
moisture basis. Ash (A) value is to be adjusted in accordance with the
following formula:
8.2 Adjust the ash value determined in accordance with Test
Method D3174 to be free of sulfate as follows:

[ SO,\{ M
A .’1.”.[.. 1 — 100 } [ L= “i[_]) (1)
where:
A = adjusted ash value on the inherent moist basis.
A, = ash yield, dry basis, determined in accordance with
Test Method D3174,
SO; = in the ash determined in accordance with Test Method
D1757 or D5016, and
M = Inherent moisture.

On the above basis, learned Counsel asserted that it can be irrefutably
understood that for calculating calorific value on moist, mineral-matter

free basis, the values of Btu of Gross Calorific Value (GCV), adjusted
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Ash, adjusted Sulphur (being the variables in the formula) have to be

determined firstly, to arrive at the outcome of GCV on MMMF basis.

3.3 In this regard, learned Counsel further stated that in terms of
IS-1350 which provides for proximate analysis and methodology for
sampling and testing to determine the Gross Calorific Value (GCV) of
coal, the department ought to have tested the imported goods in
determining the correct classification of the goods, as the burden to
prove that the imported goods are bituminous coal, and not steam coal
is indeed rests with them. However, the department neither tested the
goods as per the requirements of sub-heading note (2) limits nor
adopted the conversion (Parr formula) properly as provided under
American Standard for Testing and Materials ("ASTM’), to arrive at the
requisite parameter limits. Without prejudice to the above stand, he
further contended that neither is there any legal basis for applying the
‘Parr formula’ in computing GCV on MMMF basis nor could variables be
arbitrarily adopted from the load port test report, as per ASTM
Standard, as done by the department to arrive at such values showing
that the imported goods have fulfilled the criteria to be categorized as
‘bituminous coal’. In this regard, he also submitted that as per ASTM
standard itself, the formula equation must be on an inherent-moisture
basis (i.e., as-received basis or ARB); whereas, the values from the
load port test report is adopted by the department by its calculation
whereby ignoring the standard methodology and incorrectly applying
the values without adjustment, as opined by Deputy Chemical
Examiners. On this, he also asserted that if the calculations for
determining GCV on MMMF basis is undertaken as per ASTM standard,
duly adjusting the values for inherent moisture, Ash, Sulphur values,
then the GCV would be far less than the prescribed limit would be much
less than 5822 Kcal/kg. However, he also asserted that if contrary to
the ASTM standards as well as to EIA document relied upon by the
department, when GCV is calculated by taking the variables on Air-
Dried basis (ADB), then it would mean that for the variable ‘moisture’,
instead of taking inherent moisture, the value is incorrectly applied by
removing the inherent moisture, leaving only the residual moisture.
This would lead to a situation, where denominator of the Parr formula
is reduced (as the values are of GCV, Ash and Sulphur are on ADB)
and mathematically the numerator of the formula is inflated to arrive

at the GCV on MMMF basis to show it as though exceeding the criteria
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of 5833 kcal/kg. and the same is untenable.

3.4 In explaining further about the incorrect determination of the
GCV and volatile matter in the imported goods in order to decide
whether they fulfill the limits as per Chapter sub-heading Note (2), he
submitted the following: The objective of the Parr formula as per ASTM
D-388 12 is clearly to adjust the GCV given on as ‘As-Received Basis’
(ARB) of ‘moist’ mineral-bearing coal to arrive at GCV of ‘moist’, but
mineral-matter-free coal, by applying the said Parr formula.
Department has, however, incorrectly used values on an ‘air-dried
basis’ or ADB for the variables in the Parr formula. Air-drying is a
process that involves drying the coal leaving only “residual moisture”
(rather than “inherent moisture” as required by the Parr formula). The
fact that ADB values are distinctly different from values on an inherent
(natural bed) moisture basis is clear from the explanations in ASTM
D121-15 of these terms. The discussion therein below the definition of
“inherent moisture” records in no unclear terms that the sample should
not be allowed to dry. It is axiomatic that values on an ‘air-dried basis’
are recorded once the coal has been subject to some sort of drying, in
which some fraction, if not the entire inherent moisture evaporates. It
is, therefore, inconceivable as to how the department could have used
the values on an air-dried basis, where inherent moisture-based values
are required as per sub-heading note (2) to Chapter 27, in order to
determine the appropriate classification of imported goods. Even in
certain cases where the imported goods were sent for testing to the
Customs laboratory, the results of such testing have either been wholly
or partly undisclosed in the show cause notices and has not been relied
upon. On the above basis, he stated that the department has instead
arbitrarily adopted certain values from the appellants’ load port test
reports and used the Parr formula ASTM D 388-12 “Classification of
Coals by Rank” to artificially arrive at a gross calorific value on a moist,
mineral-matter-free basis of above 5,833 kcal/kg. in all cases of their
import. He further stated that it is a fact that sampling and testing of
the imported coal are done independently by the testing agencies and
in accordance with ASTM standards. However, the department have
instead chosen to use the PARR formula (as stated in the ASTM
Standard D388) without adherence to the methods specified therein,
but seemingly on the basis of the opinion given by the Joint Director,

Customs Laboratory, JNCH, Nhava Sheva. As such opinion of Joint
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Director provide no scientific or legal basis, or indeed any reasoning or
authority, whatsoever for supplanting the Parr formula as the basis for
determination of GCV under the Indian Customs framework, he has
also submitted that it became legally impermissible to rely upon such
opinion given by Joint Director, particularly in view of the denial of the
appellants’ request for cross-examination of the Joint Director for no
cogent reason. As such, he pleaded that no weightage can be attached
to this evidence and to the test results of impugned goods, obtained
by adopting the method of determination of the parameters, based on

such opinion.

3.5 Learned Counsel further stated the load port test report does not
represent the composition of the impugned goods as imported and
presented for assessment, and therefore, he claimed that reliance on
the same is hence, untenable. He submitted that in terms of Section
12(1) of the Customs Act, 1962, customs duty is leviable on goods as
imported into India; the classification must therefore be determined
with reference to imported goods and as it is presented for assessment
before customs authorities, and not necessarily in the condition they
existed at the load port. He placed reliance in this regard on the case
laws of Dunlop India limited & Madras Rubber Factory Vs. Union of
India and others reported at 1983 (13) E.L.T. 1566 (S.C.) and
Commissioner of Customs, New Delhi Vs. Sony India Limited reported
at 2008 (231) E.L.T. 385 (S.C.). He further stated that load port test
report fails to capture the characteristics of coal as imported, especially
when the case turns entirely on calorific value on Moist, Mineral-Matter
Free (MMMF) basis, which is highly sensitive to the level and
distribution of moisture in the coal. He also stated that scientific
literature confirms that coal moisture redistributes and changes during
transit. Without prejudice to the above, he also stated that the
department was required to undertake independent sampling and
testing of imported coal when each of the constituent variables viz.,
Ash, Sulphur, moisture and GCV, before applying the Parr formula. He
stated that under ASTM D288-12, the Ash percentage used in the Parr
formula must be adjusted to an inherent moisture basis by using the
prescribed formulai.e., A (Ash) = Aq[1 - (SO3/100)] X [1 - (M/100)].
He also stated that each variable in this equation must be determined
by the corresponding ASTM method i.e., “"A4” by D3174, “S03” by

D1757, and “"M” as either on as received moisture, if sample is done as
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per D4596 or the equilibrium moisture as per D1412; there is no
evidence that the values in the load port test report were derived or
tested in accordance with these methods and the report does not
actually mention As or SOs3 at all. On the contrary, he stated that the
Ash value in the load port report is on an inherent-moisture basis
required under ASTM D388-12. Therefore, he claimed that the
departments’ application of the load port Ash percentage is erroneous.
As regards SOs3, he stated that at paragraph 12 of SCN, it records that
department ignored its value, terming it as negligible; this again shows
that the value of Ash content considered by the department while
applying the Parr formula was incorrect. Thus, he stated that having
failed to follow the prescribed computation, the department's reliance
on the Parr formula is inconsistent and untenable. Thus, he stated that
it is apparent that the department had failed to compute the GCV on
MMMF basis as provided in the formula and they themselves seeks to
apply. Therefore, he submitted that requisite variables adopted by the
department on a ‘ADB’ basis which is having only ‘residual moisture’
remaining after the process of air drying has resulted in incorrect
determination, instead of ASTM standard requiring values on “ARB”
basis which is having the ‘inherent moisture’; and therefore the duty
demands confirmed on such a basis of the department’s calculation is

not legally sustainable.

3.6 Learned Counsel also stated it is settled law that where the
department is proposing to change the classification, the burden rests
on them to prove their case as held by the Hon’ble Supreme Court in
the case of HPL Chemicals Vs. CCE, Chandigarh [2006 (5) SCC 2018].
On the other hand, the entire approach of the department in totally
ignoring direct evidence in the form of test reports from samples
actually drawn from imported goods at the discharge ports (where
available), or failing to collect these in the first place when they could
easily have done so; based on test reports available as per Load Port
Testing and Analysis results, suitably modified by Parr formula.
Instead, the department in attempting to derive the GCV by applying
a formula without correctly determining the variables required to be
inputted into that formula is totally perverse and unsustainable, as held
by the Tribunal in the case of Reliance Infrastructure Ltd. (supra). As
such incorrect adoption of the Parr formula is as per the letter dated
07.03.2013 of the Joint Director, CRCL Customs Laboratory, the
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in terms of sub-heading note (2) to Chapter 27 lies with the
department; besides this, he stated that a reasonable opportunity for
cross examination of the said official of the department also needs to
be given to the appellants for sustaining the same adequate proof in
terms of the customs statute and the instructions issued by the
department for testing/re-testing of the imported goods.

retest 2017 circular etc.

3.7 In support of their stand, the learned Counsel had relied upon
the following judicial pronouncements:
(i) Tamil Nadu Generation & Distribution Corpn. Ltd. v. C.C. Tutiorin, -
2017 (348) E.L.T. 585 (Tri. - LB)

(ii) National Aluminium Co. Ltd v. C.C. & S.T., Visakhapatnam, - 2018
(361) E.L.T. 939 (Tri. — Hyd.)

(iii) Reliance Infrastructure Ltd. v. Commissioner of Customs (Preventive),
-Customs Appeal No. 87903 of 2014 - Final Order No. A/86077/2023
dated 05.07.2023

(iv) Commissioner of Customs (Preventive), Mumbai v. Reliance
Infrastructure Ltd., - 2024 (389) E.L.T. 309 (S.C.)

(v) Dunlop India Ltd. & Madras Rubber Factory Ltd v. Union of India &
Ors., - 1983 (13) E.L.T. 1566 (S.C.)

(vi) Commissioner of Customs, New Delhi v. Sony India Ltd., - 2008 (231)
E.L.T. 385 (SC)

(vii) Bombay Oil Industries Ltd. v. Union of India, - 1996 (77) E.L.T. 32
(S.C.)

(viii) Tamil Nadu Generation and Distribution Corporation Ltd.
(TANGEDCO) and others v. CC Tuticorin, - 2015 (316) E.L.T. 305 (Tri. -
Chennai)

4.1 Learned Special Counsel appearing for the Revenue reiterated
the findings recorded by the learned Commissioner in the impugned
order. He further stated that in classification of imported goods in
terms of the statutory definition provided First Schedule to the
Customs Tariff should alone be adopted; the impugned orders have
held that the imported coal had fulfilled the prescribed limits provided
for ‘bituminous coal’ in terms of sub-heading Note 2 of Chapter 27
i.e., volatile matter limit (on a dry, mineral-matter-free basis) was
exceeding 14%; and, the calorific value limit (on a moist, mineral-
matter-free basis) is equal to or greater than 5833 kcal/kg.

Therefore, he stated that the appellants have mis-declared the
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imported goods as ‘steam coal’ classifiable under CTI 2701 1920, for
availing ineligible exemption from BCD wunder Notification
No.12/2012-Customs dated 17.03.2012, on the following grounds:

(i) in respect of the impugned goods, since the term ‘bituminous
coal’ has been defined in terms of sub-heading note (2) to
Chapter 27 of the Customs Tariff, these parameters are required
to be applied to the imported goods, in order to decide the
classification of impugned goods, and to come to the conclusion
whether or not, the impugned goods are eligible for duty
exemption under serial No.123 of Notification No.12/ 2012-
Customs dated 17.03.2012;

(ii) Once the imported goods are tested positive for fulfilling the
parameters specified in sub-heading note (2), then these goods
are correctly classifiable as ‘bituminous coal’ classifiable under
CTI 2701 1200;

(iii) the specific tariff entry ‘bituminous coal’ under CTI 2701
1200 is to be preferred than the general entry ‘steam coal’
under CTI 2701 1920, as classification of goods is to be done as
per General Rules of Interpretation-GIR 1&6 to the Customs
Tariff in terms of headings and sub-headings;

(iv) that the appellants have provided various parameters of
the imported coal on Air-Dried Basis (ADB)/As-Received Basis
(ARB), including the two specified parameters required for sub-
heading note (2) to Chapter 27, from the test reports of Load
Port analysis, which is required to be converted into Moist,
Mineral matter-free (Moist, mmf) basis. For this purpose, they
had taken the advice of Joint Director, Chemical Examiner, CRCL
Laboratory, Kandla, in arriving at the converted figures for
calculating the specific limits;

(v) In the impugned orders, the demand of customs duty was
confirmed on the basis of values of calorific value, volatile
matter limits determined duly taking into account contents of
Ash, Sulphur, moisture etc., as reported either ARB/ADB in the
Load Port Analysis reports submitted by the appellants, duly
calculated as per formulae suggested by DRI and confirmed by
Joint Director, CRCL Laboratory, Raigad, Maharashtra vide their
letter F. No. JNCH/T.0./2012-13 dated 07.03.2013 which he
claimed is an universal formula for application in the matter of
coal.

4.2 Accordingly, he asserted that in terms of Rule 6 of General Rules
for Interpretation of import tariff, the impugned goods are not covered
as ‘steam coal’ under heading 2701 1920 and therefore, he claimed
that the adjudged demands confirmed in the impugned orders are

sustainable. Accordingly, he submitted that the appeals preferred by
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appellants may be dismissed.

4.3 In support of the Revenue’s stand, learned Special Counsel had
relied upon the following case laws:
(i) Coastal Energy Pvt Ltd & Others Vs. Commissioner of Customs, CEX &
Service Tax, Guntur — 2014 (8) TMI-246- CESTAT Bangalore

(ii) Coastal Energy Pvt Ltd VS. Commissioner of Customs, Mangalore -
2014 (9) TMI-1051- CESTAT Bangalore

(iii) Maheshwari Brothers & Jai Raj Ispat Ltd V's. Commissioner of Customs
& Service Tax, Guntur — 2015 (1) TMI-208- CESTAT Bangalore

(iv) Kyori Oremin Ltd VS. Union Bank of India - 2018 (10) TMI-1378-
Gujrat High Court

5. Heard both sides and perused the records of the case. We have
also considered the additional written submissions given in the form
of paper books by learned Advocates for the appellants as well as
Special Counsel for the Revenue, and the arguments advanced during

the hearing of these cases.

6. The issues for consideration before us are as below:
(i) determination of the proper classification of imported goods,
for deciding on the appropriate levy of customs duty i.e., Basic
Customs duty (BCD), leviable under Section 12 of the Customs
Act, 1962, as specified under the First Schedule to the Customs
Tariff Act, 1975; and, the eligibility to avail the benefit of
Notification No.12/2012-Customs dated 17.03.2012;

(ii) determine, whether the demand of duty including confiscation
of imported goods and redemption fine thereof, penalty imposable
on the appellants, as confirmed in the impugned orders are

sustainable or not?.

The period of dispute involved in the present case is from April, 2012 to
January, 2013, since the eight B/Es covering the impugned goods
involved in the present appeals are filed between 13.04.2012 to
07.01.2013.

7. In order to address the above issue of classification of imported
goods, we would like to refer the relevant legal provisions contained
in Section 12 of the Customs Act, 1962; relevant entries in the First
Schedule to the Customs Tariff Act, 1975 and rules framed

thereunder, for consideration of proper and appropriate classification
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of the subject goods under dispute.

Customs Act, 1962
“"Section 2. Definitions. -

In this Act, unless the context otherwise requires,—

(1) "adjudicating authority" means any authority competent to pass
any order or decision under this Act, but does not include the Board,
Commissioner (Appeals) or Appellate Tribunal;

XXX XXX XXX XXX

(2) 1"assessment" means determination of the dutiability of any
goods and the amount of duty, tax, cess or any other sum so
payable, if any, under this Act or under the Customs Tariff Act, 1975
(51 of 1975) (hereinafter referred to as the Customs Tariff Act) or
under any other law for the time being in force, with reference to—

(a) the tariff classification of such goods as determined in accordance
with the provisions of the Customs Tariff Act;

(b) the value of such goods as determined in accordance with the
provisions of this Act and the Customs Tariff Act;

(c) exemption or concession of duty, tax, cess or any other sum,
consequent upon any notification issued therefor under this Act or
under the Customs Tariff Act or under any other law for the time
being in force;

(d) the quantity, weight, volume, measurement or other specifics
where such duty, tax, cess or any other sum is leviable on the basis
of the quantity, weight, volume, measurement or other specifics of
such goods;

(e) the origin of such goods determined in accordance with the
provisions of the Customs Tariff Act or the rules made thereunder, if
the amount of duty, tax, cess or any other sum is affected by the
origin of such goods;

(f) any other specific factor which affects the duty, tax, cess or any

other sum payable on such goods,
and includes provisional assessment, self-assessment, re-assessment
and any assessment in which the duty assessed is nil;

Section 12. Dutiable goods. -

(1) Except as otherwise provided in this Act, or any other law for
the time being in force, duties of customs shall be levied at such rates
as may be specified under the Customs Tariff Act, 1975 (51 of 1975),
or any other law for the time being in force, on goods imported into, or
exported from, India.

1 Substituted by the Finance Act, 2018, w.e.f. 29-3-2018. Prior to its substitution,
clause (2), as substituted by the Finance Act, 2011, w.e.f. 8-4-2011, read as under:
"assessment" includes provisional assessment, self-assessment, re-assessment and
any assessment in which the duty assessed is nil;'
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(2) The provisions of sub-section (1) shall apply in respect of all
goods belonging to Government as they apply in respect of goods not
belonging to Government.”

Section 17. Assessment of duty.

(1) An importer entering any imported goods under section 46, or an
exporter entering any export goods under section 50 shall, save as
otherwise provided in section 85, self-assess the duty, if any, leviable
on such goods.

(2) The proper officer may verify ?[the entries made under section 46
or section 50 and the self-assessment of goods referred to in sub-
section (1)] and for this purpose, examine or test any imported goods
or export goods or such part thereof as may be necessary:

(3) For verification of self-assessment under sub-section (2), the
proper officer may require the importer, exporter or any other person
to produce any contract, broker's note, insurance policy, catalogue or
other document, whereby the duty leviable on the imported goods or
export goods, as the case may be, can be ascertained, and to furnish
any information required for such ascertainment which is in his power
to produce or furnish, and thereupon, the importer, exporter or such
other person shall produce such document or furnish such information.

(4) Where it is found on verification, examination or testing of the
goods or otherwise that the self-assessment is not done correctly, the
proper officer may, without prejudice to any other action which may
be taken under this Act, re-assess the duty leviable on such goods.

(5) Where any reassessment done under sub-section (4) is contrary to
the self-assessment done by the importer or exporter 3[regarding
valuation of goods, classification, exemption or concessions of duty
availed consequent to any notification issued therefor under this Act]
and in cases other than those where the importer or exporter, as the
case may be, confirms his acceptance of the said reassessment in
writing, the proper officer shall pass a speaking order on the
reassessment, within fifteen days from the date of re-assessment of
the bill of entry or the shipping bill, as the case may be.

(6) {[Where re-assessment has not been done or a speaking order has
not been passed on reassessment, the proper officer may audit the
assessment of duty of the imported goods or export goods at his office
or at the premises of the importer or exporter, as may be expedient,
in such manner as may be prescribed]

Explanation.—For the removal of doubts, it is hereby declared that in
cases where an importer has entered any imported goods under
section 46 or an exporter has entered any export goods under section
50 before the date on which the Finance Bill, 2011 receives the assent
of the President, such imported goods or export goods shall continue

2 Substituted for "the self-assessment of such goods" by the Finance Act, 2018,
w.e.f. 29-3-2018.

3 Words "regarding valuation of goods, classification, exemption or concessions of
duty availed consequent to any notification issued therefor under this Act" omitted
by the Finance Act, 2018, w.e.f. 29-3-2018.

4 Omitted by the Finance Act, 2018, w.e.f. 29-3-2018.
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to be governed by the provisions of section 17 as it stood immediately
before the date on which such assent is received.

Section 18. Provisional assessment of duty.

> [(1) Notwithstanding anything contained in this Act but without
prejudice to the provisions of section 46 [°and section 50],—
(a) where the importer or exporter is unable to make self-
assessment under sub-section (1) of section 17 and makes a
request in writing to the proper officer for assessment; or
(b) where the proper officer deems it necessary to subject any
imported goods or export goods to any chemical or other test; or
(c) where the importer or exporter has produced all the necessary
documents and furnished full information but the proper officer
deems it necessary to make further enquiry; or
(d) where necessary documents have not been produced or
information has not been furnished and the proper officer deems
it necessary to make further enquiry,

’[the proper officer may assess the duty leviable on such goods,
provisionally, ] if the importer or the exporter, as the case may be,
furnishes such security as the proper officer deems fit for the payment
of the deficiency, if any, between the duty as may be finally assessed
or re-assessed, as the case may be, and the duty provisionally
assessed.]

8[(1A) Where, pursuant to the provisional assessment under sub-
section (1), if any document or information is required by the proper
officer for final assessment, the importer or exporter, as the case may
be, shall submit such document or information within such time, and
the proper officer shall finalise the provisional assessment °[in such
manner], as may be prescribed. ]

10[(1B) The proper officer shall finalise the duty provisionally assessed,
within two years from the date of such assessment under sub-section

(1):

Provided that the Principal Commissioner of Customs or the
Commissioner of Customs may, on sufficient cause being shown and
for reasons to be recorded in writing, extend the said period to a
further period of one year:

Provided further that in respect of any provisional assessment pending
under sub-section (1) as on the date on which the Finance Bill, 2025
receives the assent of the President, the said period of two years shall
be reckoned from the date on which the said Finance Bill receives the
assent of the President.

(1C) Where the proper officer is unable to assess the duty finally within
the time specified under sub-section (1B) for the reason that—

(a) an information is being sought from an authority outside India
through a legal process,; or

(b) an appeal in a similar matter of the same person or any other
person is pending before the Appellate Tribunal or the High Court or

5 Substituted by the Finance Act, 2011, w.e.f. 8-4-2011

6 Inserted by the Finance Act, 2018, w.e.f. 29-3-2018.

7 Substituted for "the proper officer may direct that the duty leviable on such
goods, be assessed provisionally" by the Finance Act, 2025, w.e.f. 29-3-2025.

8 Inserted by the Finance Act, 2018, w.e.f. 29-3-2018.

° Substituted for "within such time and in such manner" by the Finance Act, 2025,
w.e.f. 29-3-2025.

10 Inserted by the Finance Act, 2025, w.e.f. 29-3-2025.
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the Supreme Court; or

(c) an interim order of stay has been issued by the Appellate Tribunal
or the High Court or the Supreme Court; or

(d) the Board has, in a similar matter, issued specific direction or order
to keep such matter pending, or

(e) the importer or exporter has a pending application before the
Settlement Commission or the Interim Board,

the proper officer shall inform the importer or exporter concerned, the
reason for non-finalisation of the provisional assessment and in such
case, the time specified in sub-section (1B) shall apply not from the
date of the provisional assessment but from the date when such reason
ceases to exist.]

(2) When the duty leviable on such goods is assessed finally *[or re-
assessed by the proper officer] in accordance with the provisions of
this Act, then—

(a) in the case of goods cleared for home consumption or exportation,
the amount paid shall be adjusted against the duty finally assessed
2[or re-assessed, as the case may be, ] and if the amount so paid falls
short of, or is in excess of the duty finally assessed *3[or re-assessed,
as the case may be,] the importer or the exporter of the goods shall
pay the deficiency or be entitled to a refund, as the case may be ;

(b) in the case of warehoused goods, the proper officer may, where
the duty finally assessed '*[or re-assessed, as the case may be,] is in
excess of the duty provisionally assessed, require the importer to
execute a bond, binding himself in a sum equal to twice the amount of
the excess duty.

13[(3) The importer or exporter shall be liable to pay interest, on any
amount payable to the Central Government, consequent to the final
assessment order ‘°[or re-assessment order] under sub-section (2), at
the rate fixed by the Central Government under section ’[28AA] from
the first day of the month in which the duty is provisionally assessed
till the date of payment thereof.

(4) Subject to sub-section (5), if any refundable amount referred to in
clause (a) of sub-section (2) is not refunded under that sub-section
within three months from the date of assessment of duty finally ‘8[or
re-assessment of duty, as the case may be], there shall be paid an
interest on such unrefunded amount at such rate fixed by the Central
Government under section 27A till the date of refund of such amount.

(5) The amount of duty refundable under sub-section (2) and the
interest under sub-section (4), if any, shall, instead of being credited
to the Fund, be paid to the importer or the exporter, as the case may
be, if such amount is relatable to—

(a) the duty and interest, if any, paid on such duty paid by the
importer, or the exporter, as the case may be, if he had not passed on
the incidence of such duty and interest, if any, paid on such duty to
any other person;

(b) the duty and interest, if any, paid on such duty on imports made
by an individual for his personal use;

(c) the duty and interest, if any, paid on such duty borne by the buyer,

11 Inserted by the Finance Act, 2011, w.e.f. 8-4-2011.

12 Inserted by the Finance Act, 2011, w.e.f. 8-4-2011.

13 Inserted by the Finance Act, 2011, w.e.f. 8-4-2011.

14 Inserted by the Finance Act, 2011, w.e.f. 8-4-2011.

15 Inserted by the Taxation Laws (Amendment) Act, 2006, w.e.f. 13-7-2006.
16 Inserted by the Finance Act, 2011, w.e.f. 8-4-2011.

17 Substituted for "28AB" by the Finance Act, 2018, w.r.e.f. 8-4-2011.

18 Inserted by the Finance Act, 2011, w.e.f. 8-4-2011.
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if he had not passed on the incidence of such duty and interest, if any,
paid on such duty to any other person;

(d) the export duty as specified in section 26;
(e) drawback of duty payable under sections 74 and 75.]

Section 144. Power to take samples. -

(1) The proper officer may, on the entry or clearance of any goods or at
any time while such goods are being passed through the customs area,
take samples of such goods in the presence of the owner thereof, for
examination or testing, or for ascertaining the value thereof, or for any
other purposes of this Act.

(2) After the purpose for which a sample was taken is carried out, such
sample shall, if practicable, be restored to the owner, but if the owner
fails to take delivery of the sample within three months of the date on
which the sample was taken, it may be disposed of in such manner as
the Principal Commissioner of Customs or Commissioner of Customs
may direct.

(3) No duty shall be chargeable on any sample of goods taken under
this section which is consumed or destroyed during the course of any
test or examination thereof.”

Customs Tariff Act, 1975

Section 1. Short title, extent and commencement. -
(1) This Act may be called the Customs Tariff Act, 1975.
(2) It extends to the whole of India.

(3) It shall come into force on such date as the Central Government
may, by notification in the Official Gazette, appoint.

Section 2. Duties specified in the Schedules to be levied. -

The rates at which duties of customs shall be levied under the Customs
Act, 1962 (52 of 1962), are specified in the First and Second
Schedules.

XXX XXX XXX XXX

THE FIRST SCHEDULE - IMPORT TARIFF
(Refer Section 2)

THE GENERAL RULES FOR THE INTERPRETATION OF IMPORT
TARIFF (GIR)
Classification of goods in this Schedule shall be governed by the
following principles:

1. The titles of Sections, Chapters and sub-chapters are provided for
ease of reference only; for legal purposes, classification shall be
determined according to the terms of the headings and any relative
Section or Chapter Notes and, provided such headings or Notes do not
otherwise require, according to the following provisions:

2.(a) Any reference in a heading to an article shall be taken to include
a reference to that article incomplete or unfinished, provided that, as
presented, the incomplete or unfinished articles has the essential
character of the complete or finished article. It shall also be taken to
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include a reference to that article complete or finished (or falling to
be classified as complete or finished by virtue of this rule),
presented unassembled or disassembled.

(b) Any reference in a heading to a material or substance shall be
taken to include a reference to mixtures or combinations of that
material or substance with other materials or substances. Any
reference to goods of a given material or substance shall be taken to
include a reference to goods consisting wholly or partly of such
material or substance. The classification of goods consisting of more
than one material or substance shall be according to the principles
of rule 3.

3. When by application of rule 2(b) or for any other reason, goods
are, prima facie, classifiable under two or more headings,
classification shall be effected as follows:

(a) The heading which provides the most specific description shall be
preferred to headings providing a more general description.
However, when two or more headings each refer to part only of the
materials or substances contained in mixed or composite goods or to
part only of the items in a set put up for retail sale, those headings
are to be regarded as equally specific in relation to those goods, even
if one of them gives a more complete or precise description of the
goods.

(b) Mixtures, composite goods consisting of different materials or
made up of different components, and goods put up in sets for retail
sale, which cannot be classified by reference to (a), shall be classified
as if they consisted of the material or component which gives them
their essential character, in so far as this criterion is applicable.

(c)When goods cannot be classified by reference to (a) or (b), they
shall be classified under the heading which occurs last in numerical
order among those which equally merit consideration.

4, Goods which cannot be classified in accordance with the above rules
shall be classified under the heading appropriate to the goods to
which they are most akin.

6. For legal purposes, the classification of goods in the sub-headings
of a heading shall be determined according to the terms of those sub
headings and any related sub headings Notes and, mutatis mutandis,
to the above rules, on the understanding that only sub headings at the
same level are comparable. For the purposes of this rule the relative
Section and Chapter Notes also apply, unless the context otherwise
requires.

THE GENERAL EXPLANATORY NOTES TO
IMPORT TARIFF

1. Where in column (2) of this Schedule, the description of an article
or group of articles under a heading is preceded by "-”, the said article
or group of articles shall be taken to be a sub-classification of the
article or group of articles covered by the said heading. Where,
however, the description of an article or group of articles is preceded
by "- -7, the said article or group of articles shall be taken to be a sub-
classification of the immediately preceding description of the article or
group of articles which has "-”. where the description of an article or
group of articles is proceeded by "---" or "----", the said article or group
of articles shall be taken to be a sub-classification of the immediately
preceding description of the article or group of articles which has "-"
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or "--". Where the description of an article or group of articles is
preceded by "----”, ‘in addition to being a sub-classification of "-” or "-
-” the said article or group of articles may also be taken to be a sub-
classification of the immediately preceding description of the article or

group of articles which has "---".

2. The abbreviation "%” in any column of this Schedule in relation to
the rate of duty indicates that duty on the goods to which the entry
relates shall be charged on the basis of the value of the goods as
defined in section 14 of the Customs Act, 1962 (52 of 1962), the duty
being equal to such percentage of the value as is indicated in that
column.

3. In any entry, if no rate of duty is shown in column (5), the rate
shown under column (4) shall be applicable.

ADDITIONAL NOTES
In this Schedule, —

(1)(a) “heading”, in respect of goods, means a description in list of
tariff provisions accompanied by a four-digit number and includes
all sub-headings of tariff items the first four-digits of which
correspond to that number;

(b) "sub-heading”, in respect of goods, means a description in the
list of tariff provisions accompanied by a six-digit number and
includes all tariff items the first six-digits of which correspond to
that number;

(c) “tariff item” means a description of goods in the list of tariff
provisions accompanying eight-digit number and the rate of
customs duty;

(2) the list of tariff provisions is divided into Sections, Chapters and
Sub-Chapters;

(3) in column (3), the standard unit of quantity is specified for each
tariff item to facilitate the collection, comparison and analysis of trade
statistics.

LIST OF ABBREVIATIONS USED

Abbreviations For
AC Alternating Current
XXX XXX
Kcal/kg Kilocalorie(s) per kilogram
XXX xxx”

From plain reading of the above legal provisions, it transpires
that in order to determine the appropriate duties of customs payable
on any imported goods, one has to make an assessment of the
imported goods for its correct classification under the First Schedule to
Customs Tariff Act, 1975 in accordance with the provisions of the
Customs Tariff Act by duly following the General Rules for
Interpretation (GIR) and the General Explanatory notes (GEN)
contained therein. The First Schedule to the Customs Tariff Act, 1975
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specifies the various categories of imported goods in a systematic and
well-considered manner, in accordance with an international scheme
of classification of internationally traded goods, i.e., ‘Harmonized
Commodity Description and Coding System’ (HS). Accordingly, goods
are to be classified taking into consideration the scope of headings /
sub-headings, related Section Notes, Chapter Notes and the General
Rules for the Interpretation (GIR) of the First Schedule to the Customs
Tariff Act, 1975. Rule 1 of the GIR provides that the classification of
goods shall be determined according to the terms of the headings of
the tariff and any relative Section notes or Chapter notes and thus,
gives precedence to this while classifying a product. Rules 2 to 6
provide general guidelines for classification of goods under the
appropriate sub-heading. In the event of the goods cannot be
classified solely on the basis of GIR 1, and if the headings and legal
notes are not otherwise required, the remaining Rules 2 to 6 may then
be applied in sequential order. Further, while classifying goods, the
foremost consideration is the 'statutory definition', if any, provided in
the Customs Tariff Act. In the absence of any statutory definition, or
any guideline provided by HS explanatory notes, the trade parlance
theory is to be adopted to ascertain as to how the goods are known in
the common trade parlance for the purpose of dealing between the

parties.

Further, in context with the case in hand, we note that the
following are some of the important rules to be followed in the scheme

of determining correct classification of imported goods:

(i) classification of goods shall be determined according to the
terms of the headings and any relative Section or Chapter Notes;
(GIR 1)

(iii) if the goods are found to be classifiable under two or more
headings, then the classification shall be effected as per the rules
provided under 3(a), 3(b) and 3(c) [GIR 3]

(iv) Goods which cannot be classified in accordance with the
aforesaid rules, then the same shall be classified under the
heading appropriate to the goods to which they are more akin.
(GIR 4)

(vi) For legal purposes, the classification of goods in the sub-
headings shall be determined according to the terms of those
sub-headings and any related sub-heading Notes (GIR 6)
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8. In the impugned orders, the learned Commissioners have given
the following findings in arriving at the conclusion for classification of
the impugned goods under CTI 2701 1200. The relevant paragraphs

of the said impugned orders are extracted and given below:

Impugned Order dated 28.02.2014 in C/86933/2014:

"50. Now I examine the reasoning adopted by the department to
allege that the goods imported vide B/E No. 8004800 dated
21.09.2012 and 8600064 dated 27.11.2012 fulfilled the twin criteria
to be classified as bituminous coal and not as steam coal as declared
by the importer. It is stated in the notice that the said goods were
accompanied by Certificate of sampling and analysis report issued by
load port Inspection Agency but volatile matter limit (on dry, mineral-
matter free basis) and calorific value limit (in a moist, mineral-matter
free basis) were not mentioned on them. The same has been derived
by the department applying the following Formulas as confirmed by
Joint D rector, Customs and Central Revenue Control Laboratory
(CRCL), Jawaharlal Nehru Customs House, Nhava Sheva, Raigad,
Maharashtra vide a letter F.No: JNCH/T.0./2012-12 dated
07.03.2013:-

Dry, mineral-matter free fixed carbon percentage

= 100 (FC-0.15S5)/(100-(M+1.08A 0.55S)

Dry, mineral-matter free volatile matter percentage
= 100-(Dry, mineral-matter free FC)

Moist, mineral-matter free Btu content

=100 (Btu-50S)/(100-(1.08A 0.55S))

The aforesaid authority also confirmed that the values of Ash content.
Sulphur content and Btu are to be applied on Air Dry Basis (ADB). It
has been further stated that several major importers like M/s. Agrawal
Coal Corporation Pvt. Ltd., M/s. Gupta Coal (1) Pvt. Ltd., M/s. Binani
Cement Ltd., M/s. Essar Steel India Ltd. And M/s MMTC expressed
their agreement with the above formulae when asked as per DRI
Letter dated 28.02.2013 issued vide F. No. DRI/AZU/INT-01/20:3.
During investigation, M/S. JSW Steel Limited submitted Certificate of
sampling and analysis report No. C/IGI/C&C36862/12-13/159365
dated 05.10.2012 with addendum dated 09.10.2012 issued by
Inspection Agency at the port of discharge for B/E No. 8004800 dated
21.09.2012 wherein again the volatile matter limit (on dry. Mineral-
matter free basis) and calorific value limit (on a moist, mineral-matter
free basis) were not mentioned. Accordingly when the said
parameters were calculated as per formulae mentioned above, the
Volatile Matter (on dry, mineral-matter-free basis) worked out to be
more than 14% and Gross Calorific Value (on moist, mineral-matter-
free worked out to be more than 5833 kcal/kg as detailed in para 10
above. The values of fixed carbon content and ash content used in
above formulae have not been adjusted for SO3 free basis (as
prescribed by ASTM 388) however it was stated that the effect of non-
adjustment (with reference to SO3) of values of fixed carbon content
and ash content in bituminous coal would be negligible on both
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volatile matter (on dry, mineral matter free basis) and calorific value
limit (on moist, mineral matter free basis) and would not impinge
adversely on the interest of the importers, besides the calorific values
in respect of coal consignment as calculated in respect of the coal
imported were not so very close to the figure of 5833 kcal/kg (were
as high as 6269.50 and 6387.26), nor their volatile matter content
percentage so very close to 14% (were as high as 38.13% and
40.09%)to make any consequence to the said calculations. Shri
Arvind their GM (Commercial) in his statements recorded during the
investigation accepted that the formula adopted as above is correct
as per the “"Coal Production and Preparation from the website
downloaded Report’
https://www.cia.gov/cneaf/coal/page/surveys/eia/ainst.pdf and that
as per above formulae and definition of Customs Tariff it seems that
the coal imported by them meets the parameters of Bituminous Coal.
He only contended that they have imported steam coal for generation
of electricity for which purpose the benefit of Notification has been
extended to them.

51. I observe that the notice has neither challenged the aforesaid
calculation of volatile matter limit (on dry, mineral-matter free basis)
and calorific value limit (on a moist, mineral-matter free basis) of the
coal imported by them during the course of investigation nor in the
submissions given and is mainly contesting the notice on grounds that
steam coal is a form type of bituminous Coal. Reliance was placed on
Britannia Encyclopedia, opinion of an Expert Wendy Lyons Sunshine
on about energy website. US Geological Survey and World coal
institute to state that steam coal is a form of bituminous Coal. They
have contended that the department has used the formulae for
calculation of calorific value of coal as per the ASTM standards but
ignored that there is no classification or mention of steam coal or
coking coal in the said standards under the head of bituminous coal
It was pressed by the noticee that steam coal is a specie of the generic
Bituminous Coal as per the report issued by US Geological survey and
that Customs tariff of various countries (examples of US Russian Fed.
Bermuda and Nigeria given) includes steam coal in Bituminous coal
As regards the Tariff structure in Indian Customs Tariff is concerned
their submission is that human error cannot be ruled out while
adopting the eight digit classification separating steam coal from
Bituminous Coal and enlisting it under “other coal is coal other than
bituminous coal.

52. It may be seen that the Tariff structure of the aforesaid
countries also did not per se mention Steam Coal under the heading
Bituminous Coal as regards the above submissions based on the
external material. I am of the opinion that recourse to such external
material has to be made only if the entries themselves are capable of
being interpreted in more than one way which is not the case here.
These materials have no legal validity when in the Customs Tariff Act,
the bituminous coal has been clearly defined. The classification of
steam coal under the heading other coal in the Indian Tariff act has
been referred to by the importer as “fallacious and an obvious
drafting, error” in their reply. This submission is entirely unacceptable
as the classification of goods imported shall necessarily have to be
carried out as per the Indian Tariff Act as prevalent on the date of



27
C/86933, C/87757,

C/88493 & C/88495/2014

import and it is absurd on their part to refer the tariff entry as ‘an
error’ The application of Rule 3 (a) and (c) of the Interpretative Rules
for classification are not relevant as the coal imported, having covered
by the criteria laid down under sub heading note 2. Falls under
heading 27011200 However for the sake of discussions, this plea has
been examined in the light of the submission of the noticee that sub
heading 2701 1920 is more specific of the two sub-headings
27011200 and 27011920 and should be adopted for classification of
coal imported in terms of Rule 3 (a) of the said Rules and further that
by application of interpretative rule 3(c) the later sub heading vis-a-
vis 2701 1200 would prevail. Rule 3(a) of the said Rules says that
when by application of Rule 2(b) or for any other reason, goods are,
prima facie classifiable under two or more headings, the heading
which provides the most specific description shall be preferred to
headings providing a more general description. There is no denial
from the fact that (i) the coal imported fulfilled the twin parameters
as provided under the definition of Bituminous coal falling under sub
heading 2701 12 (ii) there is no sub heading note to state that the
above definition applies to sub heading 2701 19 under which steam
coal falls and thus there is no question of having prima facie two sub
headings meriting equal consideration to examine further as to which
one is specific or which one is general The coal imported in the light
of passing the twin tests is appropriately classifiable under sub
heading 2701 1200 under the Tariff and there is no other sub heading
in the subject case, more or most appropriate. Rule 3(c) is in any case
not applicable again for the same reason. Rule 6 of the said Rules
stipulates that for legal purposes, the classification of goods in the
sub headings of a heading shall be determined according to the terms
of those sub headings and any related Sub heading Notes and mutatis
mutandis, to the above Rules, on the understanding that only sub
headings at the same level are comparable. In the light of the same,
I conclude that the coal imported under the above referred two Bills
of entry conformed to the definition of 'Bituminous coal’ given in sub-
heading Note 2 of Chapter 27 and thus classifiable under heading
2701 1200.”

Impugned Order dated 14.03.2014 in C/87757/2014:

“"25. The noticee has argued the department has erred in
incorrectly applying the formula, which the department borrowed
from "eai" website for converting the test results done at the load
port, results of which have been expressed on an 'Air Dried’ Basis
(ADB) and/or on 'As Received’ Basis (ARB), to MMMF basis. It is
observed that as per ASTM Standards (D388-12) Coals shall be
classified by rank in accordance with Table-1 pertaining to
Classification of Coals by Rank. The technical characteristics of Coals
mentioned in the said Table-1 of ASTM Standards (D388-12) are the
same as mentioned in similar Table-1 mentioned in Geological Survey
Circular 891 of Coal Resource Classification System of the U.S.
Geological Survey. Both these Tables have adopted Gross Calorific
Value (GCV) limits (moist, mineral-matter-fee basis) for arriving at
correct classification of coal. It has been categorically mentioned in
these technical literatures that basis of classification of coal is
according to fixed carbon and gross calorific value calculated to the
mineral-matter-free basis. The higher rank coals are classified
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according to fixed carbon on the dry-basis and the lower-rank coal
are classified according to gross calorific value on the moist basis
under laboratory conditions. It has been mentioned in all the technical
literatures, which have come across, including technical literatures
published by the ASTM, USGS, the World Coal Association that gross
calorific value (GCV) is the higher heating value (HHV) and it is the
calorific value under laboratory conditions, whereas the net calorific
value is the lower heating value (LHV) and it is the useful calorific
value in the boiler plant. Since testing by all the accredited agencies
is in laboratory conditions, any reference to the GCV made in the
certificates has to be construed as a reference made to calorific value
for all practical and technical purposes. Even on perusal of the
contract for supply of coal, entered into by the noticee with their
overseas supplier, it would reveal that the contract refers to gross
calorific value (GCV) for the purpose of calculation of calorific value.
From various expressions and equations adopted in ASTM standards
for the purpose of conversion also refer to calorific value in the context
of gross calorific value. Also, the load-port certificate presented by
the noticee before the authority indicates that gross calorific value
has been obtained while arriving at various parameters like air-dried
basis, as-received basis etc. To arrive at values of Ash, sulphur and
BTU they have to be applied on ADB and not on ARB. It would be
amply clear that while as-received hasis would include total moisture,
air-dried basis would include only inherent moisture. ASTM standard
D388-12 specifically describes that to arrive at mineral-matter-free
basis, all the quantities are to be taken on the inherent moisture basis
only. Therefore, value of ash, sulphur content and Btu has to be
applied on the ADB value and not ARB value.

XXX XXX XXX XXX

26.1. The contention of the noticee is not acceptable as, though the
customs tariff has not defined steam coal, it certainly has defined
bituminous coal. If the coal imported satisfies the twin criteria as laid
down in sub heading note 2 of chapter 27 which defines what
constitutes a bituminous coal, then the coal has to be classified as
bituminous coal only. Further as discussed in earlier paras the tariff
structure is such that only if the imported coal cannot be classified as
bituminous coal, then only subsequent residuary tariff entries can be
considered for classification. If we apply the above principle to the
facts of the present case, without any Iota of doubt, it can be
concluded that the most appropriate tariff nomenclature adopted in
the Customs Tariff in respect of the impugned goods is "Bituminous
Coal" which is classifiable under Tariff item 270112 00. Accordingly, I
have to hold that the correct classification of the goods under
importation in the instant case is Tariff item 2701 12 00 and not Tariff
item 2701 19 20. It is observed in Oswal Agro Mills Ltd. v. CCE [1993
(66) E.L.T. 37 (S5.C.)], the Hon'ble Apex Court has considered the
classification of toilet soap, the competing classification being "Soap,
household and laundry" and "Soap, other sorts". I am not concerned
with the outcome of the decision which was classification under
"soaps, household and laundry" but the ratio/principle laid down by
the Hon'ble Apex Court is very relevant. While examining the matter,
the Apex, Court held that "The provisions of the Tariff do not
determine the relevant entity of the goods. They deal whether and
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under what entry, the identified entity attracts duty. The goods are
to be identified and then to find the appropriate heading, sub-heading
under which the identified goods/products would be classified. To find
the appropriate classification description employed in the tariff
nomenclature should be appreciated having regard to the terms of
the headings read with the relevant provisions or statutory rules of
interpretation put up thereon. For exigibility to excise duty, the entity
must be specified in positive terms under a particular tariff entry. In
its absence be deduced from a proper construction of the tariff entry.
There is neither intendment nor equity in a taxing statute. Nothing is
implied. Neither can we insert nor anything can we delete but it should
be interpreted and construed as per the words the legislature has
chosen to employ in the Act or Rules. There is no room for assumption
or presumptions. The object of the Parliament has to be gathered
from the language used in the stature.”

XXX XXX XXX XXX

27.1. In order to be eligible to an exemption given under any entry,
imported goods have to confirm to the description given in the column
2, of the said table. From the above wording of notification, it is crystal
clear that Sr. No. 123 grants concessional rate of duty for Steam coal
only. It is already discussed at length in above para that the coal
imported by the noticee do not qualify as steam coal and in fact as
the coal imported by them satisfies the parameters given in chapter
subheading note 2 of chapter 27 of Tariff Act in respect of Bituminous
Coal, the same has to be treated as bituminous coal and not steam
coal. Therefore, I have to hold that the noticee is not eligible for
benefit of the notification as per sr. no. 123 of the notification which
is specifically available to steam coal as the coal imported by them is
correctly termed as Bituminous Coal. However, the noticee is eligible
for benefit of above notification as per S. No. 124, which also grants
concessional rate of duty, as the said entry specifically covers the coal
imported by the noticee.

27.2. In the present case, the noticee was well aware of the
specifications with respect to its calorific value and volatile matter as
revealed from the Load port test reports. As per the test report i.e
Certificate of Sampling and Analysis, both calorific value (ARB) and
volatile -matter (ADB) were found to be more than 5833 kcal/kg and
exceeding 14 % respectively. Further the official of the noticee Shri
AravindRajagopalan, General Manager (Commercial) in his statement
recorded under Section 108 of Customs Act, 1962 clearly stated that
he accepted the formulae to be correct and that the coal imported
met the chemical parameters in bituminous coal. It is very much clear
that price for the import of coal is decided on the basis of above
specifications apart from others as shown in the Certificate of
Sampling and Analysis. The price of the imported coal is payable on
the basis of specifications of sulphur moisture, ash content Volatile
Matter (ADB) and Gross Calorific Value (ARB). The noticee has
imported coal as per the specifications mentioned in Certificate of
Sampling and Analysis and it has been conclusively established from
the specifications appearing in the Certificates of Sampling and
Analysis, that the coal imported by them are having volatile matter
limit (on a dry, mineral-matter-free basis) exceeding 14% and a
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calorific value limit (on a moist, mineral-matter-free basis) equal to
or greater than 5,833 kcal/kg. In the case on hand, the department
has not made a mere assertion that the imported coal is classifiable
under bituminous coal but also has shown elaborate evidences on the
basis of load port certificates as to how the coal imported has met the
definition of bituminous coal as defined in the tariff. In other words,
the department has discharged its burden of classification.”

Impugned Order dated 25.04.2014 in C/88493/2014:

"34.2 I have considered these submissions carefully I find that the
main contention of the Importer in this case is that the Revenue has
taken inherent moisture in coal on Air Dried Basis(ADB) whereas it
should. have been taken on As Received Basis(ARB) It is also the
contention of the notice that the formulae applied in this case is not
universal and are not applicable to the coal produced in all countries
I have also gone through the publication "Coal Resource Classification
system of the U.S. Geological Survey published by U.S. Department
of the interior referred by Stewart Surveyors and Assayers Pvt Ltd.
The said publication contain certain definitions which is re-produced
below-

Dry mineral matter free basis- A type of calculated analysis value
of a coal sample expressed as if the total moisture and mineral matter
had been removed.

Moist, mineral-matter-free basis- A theoretical analysis calculated
from basic analytical data and expressed as if the mineral matter had
been removed and the natural moisture retained. Used in determining
the rank of coal.

Moisture content-The percentage of moisture (water) in coal. Two
types of moisture are found in coal, namely, free or surface moisture
removed by exposure to air, and inherent moisture entrapped in the
coal and removed by heating to 220°F.

The said publication in formulae for calculation for conversion
to Moist, mineral-matter-free-BTU also categorically states
that "above quantities are all on the inherent moisture basis.
This basis refers to coal containing its natural inherent
moisture or bed moisture but not including water adhering to
the surface of the coal."”

XXX XXX XXX XXX

34.9 I Find that in the load port Certificate of Sampling and
Analysis Report issued by two different Testing Agencies Gross
calorific value on both ARB basis and ADB basis are given which has
been reproduced at para 33.4.1 find that the ADB value in both the
cases will be exactly the same as given in Analysis report if we convert
Gross Calorific Value on ARB Basis into Gross Calorific Value on ADB
basis applying the above mentioned formulae. Therefore I come to
the conclusion that independent surveyors in their test reports have
also used the same formulae to arrive at GCV on ADB basis from ARB
basis hence the formulae suggested by DRI and confirmed by the Joint
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Director, Customs Laboratory, Jawaharlal Nehru Customs House,
Nhava Sheva, Raigad, Maharashtra vide a Iletter F.No:
IJNCH/T.0./2012-12 dated 07.03.2013 is an universal formulae for
application in matter of coal and not mere opinion of any person.

34.10 Further both the Certificate of Sampling and Analysis
submitted by the Notice have certified that the tests were conducted
as per ASTM Standard Method. which is a universal testing method
and apply to the coal mined anywhere in the world. Hence I reject the
contention of the Notice that formula for arriving at GCV on Moist
mineral matter free basis can not be applied in their case and is
applicable only for coal mined in USA

35. In view of the above discussions and findings, 47000 MTs of
Coal, imported vide Bills of Entry No: 7564900 dated 02.08.2012 and
8960556 dated 07.01.2013 has to be held as 'Bituminous Coal’
classifiable under Tariff item No. 2701 1200 of the customs Tariff and
chargeable to duty accordingly.”

Impugned Order dated 29.04.2014 in C/88495/2014:

"36.5 I find that as per the literature 'Coal Production and Preparation
Report’ downloaded from the website https://www.ela.gov/cneaf/
coal/page/surveys/eia7ainst.pdf it is clear that dry, mineral-matter free
basis means total moisture and mineral matter have been removed and
moist, mineral-matter free basis means the natural inherent moisture is
present but mineral matter has been removed and moist coal does not
include visible water on the surface and the Volatile Matter (on dry,
mineral-matter-free basis) and Gross Calorific Value( on moist, mineral-
matter-free basis) can be derived by applying the following Formulas:-

Dry, mineral-matter free fixed carbon percentage
= 100 (FC-0.15S5)/(100-(M+1.08A+0.55S))

Dry, mineral-matter free volatile matter percentage 100 (Dry, mineral-
matter free FC)

Moist, mineral-matter free Btu content = 100 (Btu-50S)/(100-(1.08A
+ 0.55S5))

36.6. I find that the Joint Director, Customs Laboratory, Jawaharlal
Nehru Customs House, Nhava Sheva, Raigad, Maharashtra vide a letter
F.No: JNCH/T.0./2012-12 dated 07.03.2013 confirmed the applicability of
the said formulae to the coal imported to arrive at Dry, mineral-matter free
volatile matter percentage and Gross Calorific Value (on moist, mineral-
matter-free basis). He also confirmed that the values of Ash content,
Sulphur content and Btu are to be applied on Air Dry Basis (ADB). When
calculated as per above mentioned formulae, it is seen that in both the
consignments imported vide above said bills of entry by the Notice volatile
matter limit (on dry, mineral-matter free basis) works out to be more than
14% and calorific value limit (on a moist, mineral-matter free basis) works
out to be greater than 5,833 kcal/kg after applying the formula as
mentioned above.
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36.7 I find that the importer, in their load port Certificate of Sampling
and Analysis Report issued by different Testing agencies, submitted both
ARB as well as ADB value to the Customs I also find that all the value
except Total Moisture have been given on ADB basis in both the bills of
entry. Further from the definitions available in the publications mentioned
above it is clear that Air dried means drying by exposure to air and value
of Air Dried Basis (ADB) includes inherent moisture hence the same only
has to be used in calculation to arrive at calorific value on moist, mineral-
matter-free to determine Bituminus Coal. Moreover when only ADB value
mentions 'Inherent moisture value’ in load port analysis report, there is no
reason why the same cannot be taken for calculation.

36.8 I find that DRI, Zonal Unit, Ahmedabad in para 5 of their letter
dated 28.02.2013 issued from F.No.DRI/AZU/INT-01/2013 and relied upon
by the investigation in this case has also suggested the formulae for inter
conversion of 'Air Dry basis’, 'Dry Basis’ and 'As obtained Basis’ Received
was from website http://www.bti-which europe.eu/downloads/Coal
ConversionFactsCalculations.pdf, which is as under:-

To obtain | Air Dry Dry Basis As Received

Multiply

AR by: | (100-Im%)/(100-Tm%,) | 100/(100-Tm%) | -

AD 100/(100-Im%) | (100-Tm%)/
(100-Im%)
DB: (100-Im%)/100 - (100-Tm%)/100

Where Im: Inherent Moisture
Where Tm: Total Moisture
[For DAF, multiply DB by 100/(100-A)]

36.9 I Find that in the load port Certificate of Sampling and Analysis
Report issued by Pt. Mitra S. K. Analisa Testama, Gross calorific value on
both ARB basis and ADB basis are given which has been reproduced at
para 36.4.1 find that the ADB value in this case will be exactly the same
as given in Analysis report if we convert Gross Calorific Value on ARB Basis
into Gross Calorific Value on ADB basis applying the above mentioned
formulae. Therefore I come to the conclusion that independent surveyors
in their test reports have also used the same formulae to arrive at GCV on
ADB basis from GCV on ARB basis hence the formulae suggested by DRI
and confirmed by the Joint Director, Customs Laboratory, Jawaharlal Nehru
Customs House, Nhava Sheva, Raigad, Maharashtra vide a letter F.No:
IJNCH/T.0./2012-12 dated 07.03.2013 is an universal formulae for
application in matter of coal and not mere opinion of any person.

36.10 Further both the Certificate of Sampling and Analysis submitted
by the Notice have certified that the tests were conducted as per ASTM
Standard Method. Which is a universal testing method and apply to the
coal mined anywhere in the world. Hence reject the contention of the
Notice that formula for arriving at GCV on Moist mineral matter free basis
cannot be applied in their case and is applicable only for coal mined in
USA.”
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9.1 The letter of the Joint Director, CRCL Customs Laboratory,
Jawaharlal Nehru Custom House (JNCH), Nhava Sheva dated
07.03.2013 and the letter of DRI, Ahmedabad dated 28.02.2013 for
adopting a formula for conversion of figures relating to coal analysis
and testing results, when received on different basis are also extracted
and given below, as on these basis the impugned orders were passed

by the learned Commissioners are extracted and given below:
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formulae  oblalned  from  1he webs

e Rt

+0j., Further for fhe purpose

Galculations pdf are to be adopted.

[Tocotein _| Ak Diy [Drf asis [ A3 Recowved —
Multiply ——— :
T W) 7 (T00-Tm%) | 10p /(100 - Tm%) =i

l%‘g?;' (8. -f 00/ (100 - bm%) {100 - Tmﬂjﬁ:gﬁﬂ!ﬁj_‘:

DB mﬁ- {100-Im™) / 100 . 100 - Tm%}/

Wiare Im = inharanl Maisture
whara Tm = Tolal Moisiure

[For DAF, multiply DB by 100/ {100-A)]

i i rawal
: Several major impaoriers like MMTC, Mis. Adani ELnt;lrer;:e-B:.:; s, M: e
C;ual Carperation Pyl Lid., Mis, Gupla Coal (indla) PV r; . ik hcﬂm' ;
Mis, Essar Steel India Lid. elc. have gpressed u::: ;ﬂmmmﬂ { wﬁzm_
fermulae in theit statemants tandaned u secton Cusioms

= of
7 Needless lo say that major net|etfect of mlﬂﬁf;;“:fh.:ﬂ: :: H:m'
f;:imﬂﬂc wJalue marginally less than 5830 Keal / kg. on covared

under the mmgnwdﬂmnmu: coal. . m )
8 The B.3. may ke 1o circulats |ihase 19 tha feld formalions fgr tho &
lr;furmatir:rn and uniformity.
| ) [ o
(RK.Singh) "I'Hnr;..
Additional Qirector Geners!
Encl As above. N {:. ﬁ),
‘ ~ oe| WA
B Ty .
Mool
/f/n" ) e o
e v N SR
rD/?.F/i. ViNoD

E.O.

s 225
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C/88493 & C/88495/2014

The Load Port certificates in respect of eight B/Es covering the
impugned goods imported in bulk in respective vessels, providing various
parameters on analysis and testing of samples of coal as submitted by the

appellants are also extracted and given below:

Reference: Appeal No. C/88495/2014 & B/E No. 6533813 dated 13.04.2012
Bill of Lading No. 01/BIJM-IND/IV/2012 dated 02.04.2012 & Vessel MV K.

Jasper

e o] p Bt T PO

e 1 * " . . ‘ 5 tf-’.!
- AT e P

v A # T -? o
PT. MltIE!S 1( Analisa Testdma (i m "
Pulogadung Trade Cheiter. Bloak 8H No. 1 TELTINGRINSPEZLON © :q" &

' L. Rayn Bakas!, Kawasan Industy . i TP S g A
5'1' Jakarta Timur - 13930 mm : o ' 4 b, s 4o/ T L
i *822145301.210 ey by 9 Ty Ta g RA

F.| +62 2148800714 . . ' Rht e o T N P Y R

E. mon;m@m:skmm A y e R N
) v}) -'
This s 1o mrlf;r that, we havé ptrﬂ:lﬂmd the inspection, sampling and analysis of INDONESIAN STEAM Cﬂﬁb "“' ‘“'“‘ 5"""““" 5

nominated below Samples was taken and prepared in sccordance with ASTM standards, The lmlyns whs B"fo"ﬂ"d at Jokarta S 5
‘Laboratory in accordance with the approprinte ASTM Standands. The certificate is issued at pnrl of Loading, ¢ ;

B
: 4 2 %5 -llr_._
| & F Y 3 I i 4'{_ 3
; boud CERT[ITICATE OF SAMPLING AND! ANALYSIS e 3 R
1 N : Mﬁlcnrcmuu.mmm . - Date: muﬂw’ R e e
{bmriplmn af 1.ow: £ mﬂuﬂnuh STEAM COAL IN BULK ) i ! "f';,
: : = = %
:Ll'upd for § i = Prn'nm'le Annlysis lm:lm!mg GOV, 5, HGI & Skee Analysis : g i " 7 3
1 i 'j ' Vensel : MV. K JASPER 5
t b Qqulily 30,000 MT ¢ 2o
Porkof Loading © & TABONEO ANCHORAGE, SOUTH KALIMANTAN, INDONFSIA ; "FR
rtof Dischiarge - . i MUMBALINNER ANCHORAGE, INDIA 3 e _ i3
¥ 1.t : 3 } : Iy » bheh TOTRCE A T % Dl
| Loading Dates DT Mreh 29,2012 To April 2%, 2012 : i " : T
e e ]
' Date of Sumpling L Mareh Zf.!ﬂll To April 7, 2012 =
'-l:rmnrnnnly;u 3+ Aphl 37, 2012 To April §%,2012 L _ S 7z
P 3 R LY i Ll s TdC i
. 3 5 e p
3 K d prepared in accordance with ASTM standard, 3
i E%EQ__SmpI:a ::’r‘m!‘ ‘r':n:r:l a':JaTlru Lnborntugk accordance with ASTM Sll!dard- _’- =
o l_l_" mmw,nslls HASTS. CUVALLE, UNIT | - MEYHOD - |, o
— = & ARB. - 30 ¢ PETv |+ ASTM, D-3302 & ‘E’
y Si8° t Molsture AT ! .90 PCT - f CASTMID3ITA .
g " PRORISATEANALYSRE “.,_ﬁ-""'"' S A G| RT [ ASTRLBOE | i
i = Yohuefie Untpen TADB ST " fL. PO TASTM, D-3174
L T - - i,
e ADD o3 rCT By Difference | 7
ar = £ =
F_m = e Ve (GEY) ADE s681 Kelllg | o ASTM, D865~ | &
L adorific Yalue (GCV) AR GOMRIE o] (B ] TASTMLBE
..-"_'_.._.._-"’_""1_‘ e T PCT ASTM, D-3I1TT g
| Tatal Sulphar e e f Y
- A A 46 . ASTM D09 |7
© . GRINDABILITY INDEX, A TR T T ASTM, D479 ;
e T e | e AboreSAMM e b T e TASIM, D749
SIZE ANAJLYSIS e pee MR MM A A POV | asiDLIVEEE )
T, T, [itte pelevesp M0 <. | 3 o
—— ——— " o 1
' Uy . , ISSUED AT LOAD PORT
i ey e e ) ) Kign on beball
Place : JAKARTA, INDONESIA . 4
E..’ T T PT. Mitra S.K. Analisa Testama: :
S e
: - / 3,
L4
o, 150 90012008 7
ENI ‘ c
o gy, | ¢ -
: Wlil.lnm TP E e ey U TRTL Y 000G / 22650007 { 4143000, F : 81 30 12650008
fe a,,,,,,,_,ﬂ {0+ 748, & 1. C. Base Rond, !'.nlun Hu.?.b?‘nlm ¢ ..hg_gumnd: com .
A 5 7
& .,"l.'



37
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C/88493 & C/88495/2014

Reference: Appeal No. C/88495/2014 & B/E No. 6837734 dated 16.05.2012
Bill of Lading No. 03&04/BKS-Ind/IV/2012 & Vessel MV Scarlet

FHERARA Y

PT10L Indonasia
Menora Bidakoro 2,11 Flaor

O M Jund. Gatet Subtote Kav 11.73
Jararta | 2820, Indonasia
Tol, 3 +62.21 2006 9411 (Hunting)
Faxo; +62.2) 2908 9412
swineanypeaciarato com

& Puteau ‘!ﬂ‘ﬂu:-{;m

Certificate No: 02 1002 120076 Date: May 7,201 .
CERTIFICATE OF SAMPLING AND ANALYSIS

- Name of Vessel $ MV. SCARLETT

Quantity : 250000007 .
Cargo Description.  ; STEAM COAL
Pg;lg:ngading : PELINDO PORT, PULAU BAAI, BENGKULU, WEST SUMATRA,

INDONESIA
-\ Portof Discharge MUMBAI INNER ANCHORAGE, INDIA
Loading Period r APRIL 27, 2012 UP TO MAY 1,2012

" THISIS TO CERTIFY that we have performed the inspection, sampling and analysis of the coal
. consignment nominated above. Samples were sampling in accardance with ASTM D2234/02234M.
* 707 07'during loading and analyzed as per ASTM standard methods. :
77 The following results were oblained:

. Specifications Basis Besuls
g ARB Y3033 Pot
s Mdtirs ADB 1270 Pat
gievtig nien ADB ;1815 Pd
. = \32;"@"2'.‘35&; . ADB : 40.51. Pat

; Fixed Carbon (By Difference) : ﬁgg :}g.gg m :
i Sulpur Content - \ 0. ct

(7 Gross Calorific Value 2 Sanaos ;5795 KcalKg

" Gross Calorific Value gﬂf b v,j):ﬁﬁ 1 4625 . KcalKg,
' " Hardgrove Index (HGI) ¥ g sl i
.. Sizing (0- 50 mm) s i o 90.65 - Pct

- Remarks : This cerfificate was Issued to cover a lot of 27,500,000 MT being a part of
it 27,507.602 MT of Cargo loaded

R o

-l lssuedat Load Port

e R e M e A i e et S A e 2o B D e b i S

For and on behalf of,
", PT.IOL indonesia

> - ] -
B S W

o

3

M e e

=
1
ek ForarTieate i {nisndd oy et b . : L L 5 ,_n:ﬁ’ #
v ' o Drmpussicn, Dur Ratslirg iy et (5 vhe manrribe of diot e3rw At digare T 3 £ e

o TRbpaUny and Galy iifeets puy bnaiegy ot the Ly e, s40e dnd dara o arierdancy sy, " "‘“".“"M"“‘.-wﬂ:“" HRERS e
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C/88493 & C/88495/2014

Reference: Appeal No. C/88493/2014 & B/E No. 7564900 dated 02.08.2012
Bill of Lading No. 02/BIJM-IND/VII/2012 dated 20.07.2012 & Vessel MV Spar
Ursa
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C/86933, C/87757,

C/88493 & C/88495/2014

Reference: Appeal No. C/88493/2014 & B/E No. 8960556 dated 07.01.2013
Bill of Lading No. 02 dated 27.12.2012 & Vessel MV Densa Panther

Cenird, 3 T0R50,
Tet: +6221 31991384
Faic +62.71 81991324
Emiik:

% Ref.No.: PTIVGCID02/2013

E Dats :JANUARY 04, 2013

E NAMEOF VESSEL - MV, DENSA PANTHER
COMMODITY : INDONESIAN STEAM COAL |N BULK
LOADING PORT : MUARA BANYUASIN, PALEMBANG SOUTH
DISCHARGEPORT - iﬂ%oﬁr s":r? ?NES'A

> QUANTITY + 25,000.00 ( i

g ATTENDINGDATE DEEEMBER 18 UPTO DECEMBER 27,2012
Gross mmplanwm iafmn m&ir;gpmmnaasﬂmwmmmm Asmsmderd Methods.
Sample ware 3réd-and analyzed in a-émtﬂm ga‘ms&n&arduammm the
foltowmg rasﬁlt: . N

i

spEnFtcAnoua (BASEDON Asrn munms}

_PAE&HEIEE ©* 'THE AGTUAL ANALYSIS RESULTS
Total Moisture (ARB) " = D 31.80%

JAsh Content(ADB) - : :

Volatile Matfer. (ADB)-
Fixed

Carbon {ADBY-
"I'E;?I Sulpkiur (ADB): -

GEQ-CHEM

pEoin OO PRGOS0 WEOGED (GRO0I0 WENUGED WEOOI WGIDOI MEMOUI0 MEHOOD REDMI0 MEOO FERHOOND WBHO-0D

L
Gross Calorific Value (ADB] 5698 KealKg
Gross Calorific Valus (ARB! 4831 Keallkg

. Siza Crushed 0- 50 mm 90%
Abave 75 MM Size Fraction Nil
Lisss than 2 mm Size Fraction 1215%
AFT (tDTﬁ IReduung) 1220
EE203 8,09 %
SI02+ AL203 IN ASH 7661 %
ISSUEDAT LGAD PORT

s Inapection/ insiing his besn mumwﬁmﬂmwhmhmw“#m‘“ %
mwwwﬂm“'

Mwwuwdﬂh urtesyspectic insuciions 1o-tha Lonbary o m
mm,w"mmmmmmmmmmmm

R N? 015468
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C/88493 & C/88495/2014

Reference: Appeal No. C/87757/2014 & B/E No. 8189651 dated 11.10.2012
Bill of Lading No. BJM/INDIA/09/12 dated 01.10.2012 & Vessel MV Vijaya
Nagar

o O
‘_. 1422
_ PT. GEOSERVICES s
; WwWw.geoservices.co.id- LS
e T Ci NE ST Phode s fou 2 3946
EEREhes | 0 e

e e i e

e —

THIS IS TO CERTIFY : tnat we mwe pefformed the inspectian, sarnpllng and analyﬂs ot

cosl shipment mmlna‘tﬁd telow;

General analysis samples wete taken during barge loamng and total moisture samples wera i
uuand-.rrhgmmg ] motharvesseL k I
Tdn;g analysis wnmpﬁl'ormoct at 'P'I’ l:ecscndnes ijnrwu i.m'mrnularyI in a:omﬂanen

WA‘I'ANI.EAR
Taboneo Ahchomﬁs South Kalimantan, indumh
;" : 'nz-ur Ports In Indla : "
it nmmammcwhmm :

Date of Intervention .~ ; Septernbur 28 up to October 04, 2042

(As F!uwud Ba:als] '
uherincmh)-‘
. ——[mr D.:'ad Bash;l
"'wrnrhd B;uu}""'

; 'mwatmdpmi I
ﬂma' [ i 0ctober 04, 201a
e ;0761506038
" pagelof 1

A

' A
Ak
ol i G by W1 o SR ok
< b o A, p‘-ub‘r. agn i R s
? .ri trad K iy S gt
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C/88493 & C/88495/2014

Reference: Appeal No. C/87757/2014 & B/E No. 7510536 dated 27.07.2012
Bill of Lading No. 01/MJ-IND/12 dated 16.07.2012 & Vessel MV Jay

aCHER  GREELHEAY GEDVENELY e foen
g D fE L EI CEQ CHEm GEOZIY o

5 HER L i GELCMEL o, o 14(}
Cv e IR G LR Rp 14Eh LI.[-.
LT PT. INDGHESIA nggpeys, "
.I:Ir-| ri-lr;-“l P21 Flocs, Ui Lol
LN H R g, g
.i':-'-"(ll JCkarin 16250 TN
{L Exl 1991364 :
. FOX 46221 31991974 |
1ﬁflﬁ‘£‘nlf;gf\|r”1|’nz:;lecrlnq Fr ":Lf”"”’i'f’g;ffflcr. WD Lo y
Tasting Company ;
Ref No.: PTIVGC/035/2012
pate :JULY 23,2012 :
CERTIFICATE Of AMPLIN D ANALYST
. NAME OF VESSEL : MV. JAY
. Egmﬁgl;\ém STEAM COAL IN BULK ;
: MUARA SATUI ANCHORAGE SOUTH KALIMANT AN 3
s INDONESA ' A'
DISC IARGE PORT : ANY PORT(S) IN INDIA :
QUAN o : 55,000.00 MT :
ATTENDIN ATE JULY 12 0P 10 JULY 16, 2012 :

Gross samples were taken during loading of
Sample were prepared and analyzed in aco
following result:

vessel in accordance with ASTM Slandard Method
5.
ordance with ASTM Standard Methods and showed tha

THE ACTUAL ANALYSIS RESULTS

PARAMETERS

Total Moisture (ARB)

WG o

Inherent Moisturs (ADB Nl s ;
Ash Content (ADB) ) 1an % !
Total Sulphur (ADB) 03;1.?:52 y
Gross Calorific Value (ADE) 5662 1 VK :
Gross Calerific Value (ARB) 4551 KEZIIKQ :
Sizz  (0-50 mm) 219% -
Size (Above 75 mm) NIL
Size (0 - 2 mm) 11.82
AFT (IDT) (Reducing) 1265

ISSUED AT LOAD PORT

FOR PT. INDOMESIA INSPEKSI
INDEPENDENT iNS!?gLQILQy.AGENCY
AT

ey ot b prafoanead 1

GECGHEM  GEOLHEL  GEOGHEE)  GLOCHEL CEQCHMEM

A MEMBER OF IHE GED-CHERM GRCAR
WAL LSO RO O

(M GECOMES  GEQMCHER

JEO MR

N? 011450

ATTLOHFAL  E Ot

3
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C/88493 & C/88495/2014

Reference: Extract of the workings undertaken by the department to arrive
at Gross Calorific Value (GCV) in B/E Nos. 7510536 dated 27.07.2012 &
7564900 dated 02.08.2012

ORI

@ ANMMEYV(E @

L p,[E.T\‘Jm_"‘TS}GE'%Ll?-'?-D’T-'lan 5
: p-t‘b l'CLH:"u.'lai cele Mo ?.D_l"_ GO 1 nl’;‘l,. 'J-:.\\?..__ Lua}\,'.?'qfr' .

- : y Feha 93 Doty

GOV (pbwYy = *-’:.'l:f:?.\{c-f"'i*'h“a’- ‘J‘&

Gulp i LADEY T D"ma"i'.
"‘\'&IL\ :.ﬁ'\ﬁlﬂ’_ut\l_m - LS l|u.

e ————————

Gevlwmw = ey ®ra = l0\ale Lo

\eo LBbu, - 50%)
- L) - B il
C'ﬂb“-\ 'L_I..“-\.ln ‘{&‘L \ILJ‘“L [- bt um‘uui M““‘eq- - oo - E_'l' ’3% i\'l"D' £3 S'j

tso (10191-6 - so% 0446

\oo — (1ogx2F24 058 K0-46)

\oo L Vol — 23)

-

. Loo ..(_Gp]_u'i(:JrD*'l-LﬂS] !

-’ - joo X \0 6% b

g ~ oo — F:66S)

(I | L 1ele®60 125658 Tse WL,
= qu.":BEqu;

4 NaB6 SETShD¥
- G254 14337089 KoLk,
Gev v _pash jskelley.

R T L P Lot

D 5SS L 'K"J-‘—\tﬁ :

(0 b ey
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C/86933, C/87757,
C/88493 & C/88495/2014

Vessel MV \}“-:.‘-“1‘[ Negaon - QIENo - 218 651 did . 1y 40 5750 7

) . |
GOV apmy = Ghes 'k L'nLi Kep |
Ash Conbank Gios) - 11 el (;'[a
Supha € ”"N‘.‘.} = O G-‘;‘Tr.

AV dm Bbu|y, = GLBAXLS

GBovout C:tl‘n‘\'.l‘ﬁfr. V:&LM.'- x {:_G\C.U)

G i“'".a\r;!: )pld\ut\\ pﬂ.hk.'\h"ﬂ-t =

-

l{l‘%, Cotefieat. Job, Mo O Q12 09 622 daled 0¢ i (s

A P

-

= \\5a5.4y <

foe (Bl - Sad )
e bog A +0:58 f;)

low (118284 - Go X 616¢)

loo{ Lo yyiqy + 0-58 A 068)

\oo (US28 4 -~ 34) |

Wo-(12.q168 + 0- 374)

WL 4s
6 Toqn

oo x 1) 49,
-

oy

(60 B - 13,296 _

= 12259.2 0364l Q‘-\:m!.un

It

= 363257
l:-:‘C'L}U'ﬁ-\---;’im Lﬁu.) ‘.'f*-‘} EEME’-‘

e

12259 . Goabiy Lo 5554 Kc‘l‘fﬁ-,

69 249 ,
¥ Cab | Ko '_
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C/86933, C/87757,

C/88493 & C/88495/2014

Reference: Appeal No. C/86933/2014 & B/E No. 8004800 dated 21.09.2012
Bill of Lading No. 01/BKS-IND/IX/2012 dated 13.10.2012 & Vessel MV Trade

Star

]
-
g
2
il

PL INDONESLA INSPEXS!

Thes Bousenvord, 15t Fiooe, Unif No. F-2,
Jokan H Fochnudgin No. 5.

Contro! Jokana 10250, mconesi:
Fot: +42 21 219913584

Foaoo +42 21 31991374

Erncil: koG oaroc FTIgRTUD. COM

RefNo: PTINGC/04s/
: 012
Date : SEPTEMBER 17, 2012

CERTIFICATE OF SAMPLING AND ANALYSIS
NAME OF VESSEL

: MV. TRADE
QUANTITY : 27,500 MT 0
e :
P;;?':’ : STEAM COAL IN BULK
OF LOADING : PELINDO PORT, PULAU BAAI, BENGKULU, WEST

SUMATRA, INDONESIA
PORT OF DISCHARGE : MUMBA| INNER ANCHORAGE, INDIA

Gross samples were taken during loading of vessel in accordance with ASTM Standard Methods.
Sample were prepared and analyzed in accordance with ASTM Standard Methods and showed the

GEO-CHEM GEOCHEM QEGCHEM CEOCHEM GEO-GHEM OEC-CHEM OECCHEM  OEOCMEM CEC-CHEN GEO-CHEM GEG.OWEM  DHOCHEM
€

following result:

SPECIFICATIONS

Total Moisture (ARB) fgg; :
Inherent Moisture (ADB%) ity
Ash Content (ADB%) oy
Volatile Matter (ADB%) b3
Total Sulphur (ADB%) g
Fixed Carbon (ADB%) b4 Kt
Gross Calorific Value (ARB) KcalKg s
Hal 92.20 %
Size (0-50mm)

findings at the date, time, piace & scope of intervention cnly and does not refer
acts our 2

e report refl il
;Lh:ni;'bgt:wr nf:ller and is issued without preju

G
RT OF LOADIN
ISSUED AT PO FOR PT. INDONE

INDEPENDENT INSP| :

el
m
=i
N0 AROOF ARIOF mROOM RROCID ARMIO nROU RROO ABOON MIHO0ID MEHIOI0 WEBHOOI RBO0I0 nBOON REOO0ID MO0 FIFOID  NBNOOE0

Mlmnmmﬁmmu-m

GEO-CHMEM  QEQCHEM GQEOG-CHEM OGEOCHEM GEO-CVEM  GEC-CHEM

past of our 0o ST xpecicn | Mdng ond does ol Kl DOMeS Rom Tak contac ol
) v,,mqmwﬂ’m"“‘;h;rﬁf.ﬂnﬂ;m;ﬂmuNMmm
":" y Wﬂunﬂ""":m mﬂmmﬂmmmmwm
crogHEu DECENEM \JEER GEOQ-CHEM GROLP
OC cooun seooes ““‘Emlg.:o:ﬁmm N©° 006050
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C/86933, C/87757,
C/88493 & C/88495/2014

Reference: Appeal No. C/86933/2014 & B/E No. 8600064 dated 21.11.2012
Bill of Lading No. 01/ATP-VSN/XI/2012 dated 15.11.2012 & Vessel MV

Shandong Haitong

—— i 81 P, U NGO BT,

3 | — 2N W FOTNGN 1, &,
F Conndd oo 10250, inooneda,
) | Tol: =42 21 X991 304 21 1
I Fou #8221 11091374 .
! riemanonal Emal. jourto@poochemproun.com
- I vand.:!mm
g . - Toafrg Cormpsany @

Rel, Ng; PTIUGC-"DG!-BJ'ZD?Q
Date Novupbor 22, 2012
{

§ @nmﬂwﬁ

|
NAME OF VESSEL MV. SHANDONG HAJTON-G

mnﬁﬁﬁﬂﬁﬁﬁﬁﬁﬂﬁﬂﬁﬁﬁﬁﬁ

‘l
g fgm:g%& STEAM COAL IN BULK
DISCHARGE F PALEMBANG ,SOUTH SUMATRA, INDONESIA
£ bt ORT ANY PORT (S) IN INDIA
§ ATTENDING DA el A
s H DATE NOVEMBER 10 UP TO 1§, 2012
Gross samples ware Laken dur : X
g ng loading of vessel In accordanca with ASTM S
Sample were landard Mathods.
H tolowing ”w::flww &nd analyzed Jry accordance with ASTM Standard Mathods and showed the
PA |
é: RAMETERS THE ACTUAL ANALYSIS R T
Tolal Moisiure (A B)
Inherent Moialurn;fall:lﬁ-,i fg;g '%
Ash (ADB) i 85%
Valalile Matter (ADB) -ﬂ‘} 05%
g Tolal Sulphur (ADB) . 0.50%
i Fized Carbon (ADB) 39 ?;
i ] Gross Calorlfic, Valus (AR} % bt
Hard Grove Index i‘HGI'_I e
e ; Size 0-50 MM 1 i3 i
= 3 | 92% - !
2t | ~
o {The fi i |
- g i :r;;:a J:;I:'TJ_.MD 8sued (o covar Ihe quaniity of 30,000 MT belng part of 55,000 MT loadad

3
8

ISSUED AT LOADING PORT
|
FOR PT. INDONESIA INSPEKS!|
INDEPENDENT INSPECTH

T

n-m«n!wm_hﬂhﬂ-ubhmdmmnwmmhw 3
”‘“""’“’”Mumu. B Frarge of e b Ond saacs umhrmwwmﬂ-wmlmw mmm“m
h‘m—_] Wﬂhuhnwummﬂmmmﬁhnawu‘m

-
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9.2 In the case before us, the contending classification of imported
goods discussed in the impugned orders are either under CTI 2701
1920 of the First Schedule to the Customs Tariff Act, 1975 as claimed
by the appellants, or, under CTI 2701 1200 of the said Schedule as
determined in the impugned orders. Thus, it becomes clear that at the
Chapter level and at the Heading level also, there is no divergence of
opinion between the appellants and the department. However, at the
Sub-heading level, there is difference of opinion among the
department and the appellants. The dispute in classification therefore
lies in the narrow compass of analysis of the disputed sub-headings
under which the impugned goods are likely to be covered as per the
Customs Tariff and then determining the appropriate Tariff Item under
which the impugned product should be classified in terms of the
customs statue. Therefore, in order to properly appreciate the
intricacies involved in the classification of goods between different
sub-headings, it would be worthwhile to have overall view of the
product under dispute, its technical characteristics etc., for attempting

to arrive at proper classification of the product under dispute.

9.3 The literature on ‘Handbook of Coal Analysis’ by Series - Editor
Mr. James G.Speight (Volumel66) provide general understanding of
the series of monographs on analytical chemistry and its applications
involved in coal analysis including ranking. As generally understood,
“Coal” is a solid, brittle, combustible, carbonaceous rock formed by
the decomposition and alteration of vegetation by compaction,
temperature and pressure, over a long geological time. The source of
the vegetation is often mass and other low plant forms, but some coals
contain significant amounts of materials that originated from woody
precursors. It is often described as a black or brownish-black solid,
combustible substance formed by the partial decomposition of
vegetable matter without access to air. It is also understood as
sedimentary rock composed of combustible matter derived from the
partial decomposition of plant material. Coal is also used as a generic
term applied to carbonaceous rocks that were formed by the partial or
complete decomposition of vegetation. These stratified carbonaceous
rocks are either solid or brittle and are highly combustible. Coal is of
organic origin composed mainly of carbon, hydrogen and oxygen with

lesser amounts of nitrogen, sulphur and other elements. Coal consists
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of more than 50% by weight and more than 70% by volume of
carbonaceous material including inherent moisture. It is used primarily
as a solid fuel to produce heat by burning, which produces carbon
dioxide, a greenhouse gas, along with sulphur dioxide. When coal is
used in electricity generation, the heat is used to create steam, which
is then used to power turbine generators. Modern Coal power plants
utilize a variety of techniques to limit the harmfulness of the waste

products and to improve efficiency of burning.

9.4 Coal is stratified as various types and each type has distinctly
different properties from the other types. This could be seen from the
classification of coal adopted by ASTM D388-12 in the document
“Standard Classification of Coals by Rank” as per ASTM standards. The

extract of the same is given below:

TABLE 1 Classification of Coals by Rank*

Fixed Carbon Limita Volatile Matter Limits 5":?5 Calortic Value Limits
{Dry, Mineral-Matter-Free [Dry, Minerak-Matier-Fraa [Muaisl, ™ Mineral-Matiar-Free Basis}
- ) Basis). % Basis), % Btwib MI-'kg_" p,gg:f::;i::@
Equal ar Less Greater Equal or Equal or Equal or
Greater Than Than Lass Than Greater  Less Than  Greater  Less Than
Than " ks Than Than
Anthracitic:
Meta-anthracite 98 i 2 . .. .- "
Anthracite g2 98 2 o L ol : nonaggiomeratng
Semiantruacie” 85 o2 B 14
Bituminous:
Low volatile béuminous coal i a6 14 22
Medium volatile bauminous coal 64 78 22 AN
commanly sgglom-
High volatile A bituminous coal 2 ] n £ 14 000" 2] 32.557 : arating®
High violati}e 8 bituminous coal LA 2T i L 13 000" 14 000 0232 32.557
High volatile & bitumninous coal s 3 ri - | 11 500 13 000 26.743 30.232
| 10 500 11 500 24418 26.743 agalomerating
Subbituminous:
Subbituminous A coal 3 = 2 tia 10 500 11 500 24418 26.743
Subbituminous B coal . - - . 9500 10 500 22,00 24018
Subbitumnous O coal " £ 7 £ §300 B.500 19.30 2208
nonaggiomeratng
Lignitic:
Lignite A X v 6300 B 300 14,65 18.30
Lignite 8 it - ™ s & 300 s 14.65

* This classification does not apgly 1o cenain coals, &8 discussed in Section 1.

" Maoist refers to coal contaming it natural inberant moisturs but not including visible water on the surface of the coal,

Y Megajoules per kilogram. To convert British tharmal units per pound to megajoules per kilogram, matliply by 0.0025255
“|i agglomerating, classify in low volatde group of the bituminous class.

It is recognized that thera may be nonagglomarating varieties in these groups of the bduminous class, and that there are notable exceptions in the high volatie ©
bstuminous group.

" Cogls having 68 % or more fixed carbon on the dry, mineral-matter-free basis shall be dassified according to fixed carbon, regandiess of gross calorific value.
© Editorially comectad.

‘Anthracite’ Coal, the highest rating of coal, is used primarily
for residential and commercial space heating. The moisture content of
fresh-mined anthracite coal is less than 15%. The heat content of
anthracite coal ranges from 22 to 28 million Btu/ton on a moist,
mineral-matter-free basis.

‘Bituminous’ is a dense coal, usually black, sometimes dark
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brown, often with well-defined bands of bright and dull material, used
primarily as fuel in the steam electric power generation. The moisture
content of bituminous coal is usually less than 20% by weight; the
heat content of bituminous coal ranges from 21 to 30 million Btu/ton
on a moist, mineral-matter-free basis.

‘Sub-bituminous’ coal is a coal whose properties range from
those of lignite to those of bituminous coal, used primarily as fuel for
steam electric power generation. Sub-bituminous coal contains 20 to
30% inherent moisture by weight. The heat content of Sub-bituminous
coal ranges from 17 to 24 million Btu/ton on a moist, mineral-matter-
free basis.

‘Lignite’ coal is the lowest rank of coal, used almost exclusively
as fuel for steam electric power generation.

Accordingly, under HSN providing harmonized system of
nomenclature, classification of coal obtained from bituminous
minerals, have been grouped under two broad categories on the basis
of its ranking which depends on the degree of metamorphism, or
progressive alteration, from lignite to anthracite. These are as follows:

(I) coal, whether or not pulverised, but not agglomerated; and
(II) Briquettes, ovoids and similar solid fuels manufactured from

coal. The first group of coal has been further sub-divided into three
sub-categories viz.,

(I-A) ANTHRACITE, which is the rank of coal comprising of semi-
anthracite, anthracite and meta-anthracite, where fixed carbon
content is greater than is equal to or greater than 92% but less
than 98% and the coal is non-agglomerating;

(I-B) BITUMINOUS COAL, which are a group of coal comprising of
the following:
(i) high volatile A bituminous coal, having Gross Calorific
Value (GCV) Limit in Moist, Mineral-Matter-Free (m,mmf) Basis
equal to or greater than/> 7778 kcal/kg.;

(ii) high volatile B bituminous coal, having GCV (M, mmf)
7222 to 7777;

(iii) high volatile C bituminous coal, having GCV (M, mmf)
6389 to 7221 which is commonly agglomerating & those having
GCV (M, mmf) 5833 to 6388 which is agglomerating;

(iv) medium volatile bituminous coal; and

(v) low volatile bituminous coal.

(I-C) OTHER COAL, which comprises of sub-bituminous coals viz.,

(i) sub-bituminous A coal, having GCV (M, mmf) 5833 to
6388;
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(ii) sub-bituminous B coal, having GCV (M, mmf) 5277 to
5832;

(iii) sub=bituminous C coal, having GCV (M, mmf) 4611 to

5276;

(iv) Lignite A, having GCV (M, mmf) 3500 to 4610; and

(v) Lignite B, having GCV (M, mmf) less than 3500.

Accordingly, the HSN also has prescribed sub-heading notes,
providing the meaning of “anthracite” coal and “bituminous coal” in
terms of volatile matter limit (dry, mmf) and calorific value (moist,

mmf) basis, which is followed as such, in the Indian Customs Tariff.

9.5 Itis also of common knowledge that there are many problems
associated with the analysis of coal which include the tendency of the
coal to gain or lose moisture and to undergo oxidation when exposed
to the atmosphere. Many of the testing methods applied to coal
analysis are empirical in nature and strict adherence to the procedural
guidelines is necessary to obtain repeatable and reproducible results.
The type of analysis normally requested by the coal industry may be
proximate analysis (moisture, ash, volatile matter and fixed carbon)
or an ultimate analysis (carbon, hydrogen, sulphur, nitrogen, oxygen
and ash). In terms of providing definition, a ‘standard’ is defined as
document established by consensus and approved by a recognised
body that provides for common and repeated use rules, guidelines or
characteristics for activities or their results. As a result, the formation
of various national standards associations that led to the development
of methods for coal evaluation the American Society for Testing and
Materials (ASTM) has carried out uninterrupted work in this field for
many decades, and investigations on the development of the
standardization of methods for coal evaluation which is adopted in all
major coal producing countries. Similarly, International Organization
for Standardization (ISO) and British Standard Institution (BS) have
also undertaken certain work on the analysis of coal. In India, Bureau
of Indian Standards (BIS) has developed 1S:1350 (Part-1) for methods
of test for coal and coke, including preparation of sample for testing
purpose in determination of moisture. Part-2, 3, 4 of IS:1350 similarly
deal testing methods for determination of calorific value; sulphur; and
carbon, hydrogen, nitrogen respectively. However, there are no

specific standards or parameters laid down for determination of the
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category of coal to test and conclude whether a particular type of coal

is anthracite, bituminous, sub-bituminous or lignite. Therefore, in

various analysis and testing of reports of coal, test numbers of ASTM

standards have been mentioned. Some of the terms/phrases used in

the ASTM standards relevant for the issue of classification of coal and

the Parr formula provided therein for calculation are extracted below:

Designation: D388 - 12

Standard Classification of
Coals by Rank'

Thiy standard is dsseed onder the fxed designation D3B8, the pumber inunediately following the designation indicates the year of
origingl adoption o, in the case of revision, the year of Lt revision. & number in pasentheses indicates the year of List reapproval. A
supersceipt epsilon () indicates an editord change since the last revision o seapprovil.

1. Scope

1.1 This standard covers the classification of coals by rank,
that 15, according to their degree of metamorphism, or progres-
sive alteration, in the natural series from lignile to anthracite.

1.2 This classification is applicable to coals that are com-
posed mainly of yitrinite.

Nome |1—Coals rch in inertinite or liptinete (exinite}, or both, cannot e
properly classified because. in those macerals, the propenties that deter-
mine runk (calorific value, volatile matter, snd agglomerating character)
differ greatly from those of vitrinite in the same coal, Often such coals can
be recognized by megascopic examination. In North America, these coals
are mostly nonbanded varieties that contain only a small propottion of
vitraimn amd consist mainly of atrital matenals. The degree of metumor-
phism of nonbanded and other vitrinite-poor coals can be estimated by
determining the classification properties of solated or concentrated
vitrinile fractions, or by determining the reflectance of the vinnile {(sce
Test Method D2798 and Appendix X1 of this classification). However, in
the use of these vitrinite-poor coals, some properties normally associaled
with rank, such as rheology, combastibality. hardness, and grindability {as
well as the rank determining properties) may differ substantially from
those of vitrnite-rich couls of the same degree of metamorphism.

The precision of the classification of impure coal may be
impaired by the effect of large amounts of mineral matter on
the determination of volatile matter and calorific value, and on
their calculation to the mineral-matter-free basis:

1.3 The values stated in Sl unmits are to be regarded as
standard. No other units of measurement are included in this
standard.

1.3.1 Exception—The values stated in British thermal units
per pound are to be regarded as the standard. The S equiva-
lents of British thermal units per pound are approximate.

2. Referenced Documents

2.1 ASTM Standards:
D121 Terminology of Coal and Coke

! This classification s wsder the jursdiction of ASTM Commitiee D5 o Coal
aid Coke amd 35 the direct responsibality of Subcomminee DOS. 18 on Classification
of Coals.

Cierrenel edition approved Mareh 15, 3012, Published March 2002 Onginally
approved in 1934, Lasi previous edition approved in 2005 as DASE - 05, DOL
1LV IDHIAEE-12,

* Foa referonced ASTM standards, visio tse ASTM website, wwwasimoorg, o
contact ASTM Customer Service al service @ astmuorg. For At Book of ASTM
St volume information, vefer 1o the gandard’s Document Summary page on
the ASTM website,

720 Test Method for Free-Swelling Index of Coal

D412 Test Method for Equilibrivm Moisture of Coal at 96
o 97 Percent Relative Humidity and 30°C

D757 Test Method for Sulfate Sulfur in Ash from Coal and
Coke (Withdrawn 2009)

D2013 Practice for Preparing Coal Samples for Analysis

D2234/D2234M Practice for Collection of a Gross Sample
of Coal

D2798 Test Method for Microscopical Determination of the
Vitrinite Reflectance of Coal

[33172 Practice for Proximate Analysis of Coal and Coke

D3173 Test Method for Moisture in the Analysis Sample of
Coal and Coke

D3174 Test Method for Ash in the Analysis Sample of Coal
and Coke from Coal

3175 Test Method for Volatile Matter in the Analysis
Sample of Coal and Coke

D3177 Test Methods for Total Sulfur in the Analysis Sample
of Coal and Coke (Withdrawn E{J']E)'t

D3302 Test Method for Total Moisture in Coal

4239 Test Method for Sulfur in the Analysis Sample of
Coal and Coke Using High-Temperature Tube Fumace
Combustion

D4596 Practice for Collection of Channel Samples of Coal
in a Mine

D5016 Test Method for Total Sulfur in Coal and Coke
Combustion Residues Using a High-Temperature Tube
Fumnace Combustion Method with Infrared Absorption

[5192 Practice for Collection of Coal Samples from Core

D5865 Test Method for Gross Calorific Value of Coal and
Coke

3. Terminology

3.1 Definittons:

3.L1 For additional definitions of terms used in this
classification, refer to Termunology DI21.

312 agglomeraring, adi—as applied to coal, the property
of softening when it is heated 1o above about 400°C n o
nonoxidizing atmosphere, and then appearing as a coherent
mass after cooling to room temperature.

"The las approved version of this historical sandacd s oreferenced on
WO OFg.

Copyright © ASTM Internalicnal, 100 Bar Harbor Drive, PO Bax C7 00, Wes! Conshabocken, PA 19428-2850. United Stales
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313 apparent rank, n—of coal. the rank designation ob-
lained on samples other than channel samples or core samples
with 100 % recovery, but otherwise conforming to procedures
of Classification D383,

314 coal seam, n—the stratum, layer, or bed of coal that
lies between two other rock layers whose compositions differ
significantly from that of coal.

3.2 Ablweviations:
3.2.1 Where it is desired to abbreviate the designation of the
ranks of coal, the following abbreviations shall be used

ma—meta-anthracite
an—anthracite
sg—semianthracie
Ivb—low walable bituminous

4, Significance and Use

4.1 This classification establishes categories of coal based
on gradational propertics that depend principally on the degree
of metamorphism to which the coal was subjected while
buried. These categories indicate ranges of physical and
chemical characteristics that are useful in making broad
estimates of the behavior of coal in mining, preparation, and
use.
5. Basis of Classilication

5.1 Classification is according lo fixed carbon and gross
calorific value (expressed in British thermal units per pound)
calculated to the mineral-matter-free basis. The higher-rank
coals are classified according to fixed carbon on the dry basis;

mvb—medium volatés bitumnous . b R . L g e
hyAlb—bigh volatla A bitminous the lower-rank LL_]EI:{ are classified :u:i:f:rdlng to gross calorific
twBb—high volatie B biuminous valuz on the moist basis. Agglomerating character is used to
hwCb—high volatile © biuminous differentiate between certain adjacent groups.
sund—subbsuminous A
subB—subbitumingus B 6. Classification by Rank
aubC—subbituminous &
liA—iigrite A 6.1 Fived Carbon and Gross Calorific Value—Coals shall be
ligti—bgnite B classified by rank in accordance with Table [, Classify coals
¥ ¥
TABLE 1 Classification of Coals by Rank®
Fixed Carbon Limits  Volatlle Matter Limits Qiue Ralodfic Mshu Lk«
(Dry, Mineral-Matter-Free {Dry, Mineral-Matter-Free {Moést,” Mineral-Matier-Free Basis)
Basis), % Basis), % e i
ClasaiGio | | Btulh Mk Agg::::::rng
Equal or Equal or Equal or
Greater 11‘.':5& Gﬁ-ater LeE'squEII'hm Greater  Less Tham  Geeater  Less Than
Than an an g 1nan Than Than
Anthracitic:
Meta-anthraciia g e g 2
Anthracite 42 a4 2 ] nonaggiomerating
Semianihracita” 86 g2 ] 14
Biturninous:
Low volatile biuminous coal T4 6 14 a2
Medium volatile Eituminous coal it 78 2 M
commanly 2gglom-
High viatis A biturminous coal B g4 3N 14 000" 32.557 arating®
High volalile 8 biturminous coal 13 0o 14 000 0232 32557
High wolatile & baumninous coal J 11 500 13000 26,743 0232
| 10500 11500 24418 26743 anglomerating
Subbitumanous:
Subbituminous A coal 10500 11 504 24418 26743
Subbltuminous B coal 8500 10 500 2208 24.418
Subbituminous C coal B0 f 500 18.30 22.08
nonagglomerating
Legnitic:
Lignite 4 & 300° G300 14.65 18.30
Lignite B 300 14.65

*This classification does not apoly 1o cerain coals, a5 discussed in Section 1.

® Muist refers io coal containing its natural inherent moisture but nat including visible water on the surface of the coal.
£ Megajoules per kilogram. To convert British thermal units per pound to megajoules per kiogram, mulliply by 0.0023285,

“ I agoiomerating, classify in low volstée group of the bituminous class.

£ |t is recognized that there may be nonagglomerating varieties in these groups of the biuminous ciass, and that there are nofable exceptions in the high voiatis C

bitumincus group.

¥ Coale having 69 % or mora fied cartion on the dry, mineral-matier-fee basis shall be clessified according to fied carbon, regardiess of gross calorific value,

Y Edionally corected.
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air drying, n—a process of partial drying of coal to bring its
moisture near o eguilibrmuom with the atmosphere in the
room in which further reducton and division of the sample

will take place.

air-dry loss, n— in coal, the loss In mass, expressed as a
percentage., resulting from each air-dryving stage or the soam
of all seguential air-drying stages in which the results from
cach stage are adjusted to the as-received basis.

DMescus=iorr—a~Aair-dry loss 1= neither a standard state nor a character-
istic property of a coal. Asr dryving only remowves water that can
evaporate ot or near ambient laboratory conditions, leaving in the coal
some fraction of the inherent moisture that is more tightly bound in the

pores (residoal morsture). Different laboratory environmenis or difles—
el drving temperstures or both woill resolt in significant differences in

amr—dry loss and residuosl moastore. 3302

calorilic value, r—the heat of combustion of & unit guantity of

a substance.

Discussion—It 1s expressed in ASTA test methods in Brtish thermal
units per pound (HBuflb), Calorific valoue can also be expressed in
calories per gram (calfg)y or in the Intermetional System of Umits, joules

per gram (Jie), when reguined. D5s8aS

moisture, n—in coaf, that water in and on coal assayed in
accordance with standard test methods in which the final step
is the measurement of mass loss from a coal sample heated
o 104 o 11070 at specified conditions of residence time,
atmosphere, sample mass, and equipment configuration.
Mscussion—A2=~All coals are porous and., in their natural state, the pores
are essentially full of water (inherent moistucel. When coal 1s mined
and processed, water may also be present on the surface of the picces
of coal (surface motsture). Water formed by the thermal decomposition
of the organic fraction of coal or associated mineral matter s oot
considered part of the moisture content of coal. In some coals, a very
small portion of the as=saved mass loss may be volatile hydrocarbons
and dissolved or adsorbed gases. ASTM-standardized procedures for
the determination of moisture in coal are designed for commercial
purposes o Ffacilitate rade and resource evaloation: they may not be
adeqguate for research or other activities with different requirements.

fmfterent mofstire, t—in coal, the moisture that exists as an
integral part of the coal in its naral state, including water in
pores, but not that present in macroscopically visible fractures.
In some settings this term is incorrectly used o mean “residual
modsture.””

Dscussion-—oIn coal as it exists in the ground before it is disturbed.
the pores are cssentially filled with water (gases, lor example. methanes,
My OCCUpy & minor proportion of the pore volume in some cools): this
pore-filling moisture is determined as total medstore and referred o as
inherent mudsture im0 a freshly collected sample that 1 does oot exhiba
visible water on fracture surfaces, (23 hoas not been allowed o dry oafver
collection, and {3) was collected from a fresh coal face that 1s oot dreed
(see Clissithcotion [D38E). On zamples mot mecting  these crileris.
inherent moisture may be estimated by determining equilibrium mois-
ture 10 accordance with Test Mlethod PF1-H] 2. D3Ass, 1412
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restdual meisture, n—that moisture remaining in the sample
after air drying. In some settings this may be referred to as
“laboratory moisture” or “moisture n the general analysis
sample.”

Discossion—Residual moisture 15 netther a standard  state noc a
churacteristc property of a cosl. Aar deyaing only removes water that can
cvaporsle al or near ambient laboratory conditions leaving in the coal
water that will nol evoporate zl tho=e condition=s. Different laboratory
cnvironments or different drying lemperature or both owill prodoce
significant differences in air-dey loss and residusl moistore. Residoal
misture i= assayed by determining the mass lost from dryving the
sample at 104 to 110°C at specified conditions of residence Lo,
atmosphere. particle size, sample mass, and eguipment configuration.

D3302

surface moistiure, n—that portion of total moistare o a coal
lot or sample collected from a lot, core face channel, or other
source that 1s in excess of inherent moisture,

Dscussior—>5Surface mossture i not too be cguated with neess loss
upon atr drying—a practics in some countnes. Operationally, surface
moisiure 15 the difference betwesn todal mossture end inhersnl moisiore.
Some sources of surface mmsture are: groundwater, dolling fods,
dust-suppressant sprays, proparatton plant water. and  precipitaiion.

D3RS

reporting bases:

ax-dererrmined Basis, n—analyvtical data obtained from the
analvsis sample of coal or coke after conditioning and prepa-
ration to Mo, 60 (250 pm) sieve in accordance with Practice
201353, As-determimed data represents the numerncal values
obtained at the particular moisture level in the sample at the
time of analvsis. These are normally converted. according to
formulae contained in Practice [232 1840, to conventional report-
ing bases.

ax-received Dasis, m—analytical data calculated o the mois-
ture condition of the sample as it arrived at the laboratory and
before any processing or conditioning. If the sample has been
maintained in a scaled state so that there has been no gain or
lnss, the as-received basis is equivalent to the mossture basis as
sampled.

Parr Formula: (as given in Equation 4)

4y D3ss - 12

8.3 Agglomerating Character—The test carried out by the  formulas as well as other ranking considerations and examples
examination of the residue in the platinum crucible incident to of the calculations (Table 1) are provided in Appendix X2.
the volatile matter determination shall be used.* Coals which, 0% bt T e It s s s Rl e
in the volatile matter determination, produce either an agglom- 991 Pase Femmilis : ’
erate button that will support a 500-g weight without
pulverizing, or a button showing swelling or cell structure,
shall be considered agglomerating from the standpoint of 12)
classification. In addition, a result of 1.0 or more on the Free Dry, Mm — free VM = 100 — Dry, Mm — free FC i3
Swelling Index test (Test Method D720) may also be used to Maist, Mem — free Buu = 100{Btu — S08)/{ 100 — (1084 +0.558})
indicate the coal is agglomerating; a result of 0.5 or 0 indicates @
the coal is nonagglomerating.

Dry. Mm — free FC = 1O0{FC — 0.158}/{ 100 — (M + L0BA +0.555))

9. Calculation to Mineral-Matter-Free Basis :;:r::e.: grossalosific. vilue; Btu/lb,
9.1 Calculation of Fixed Carbon and Calovific Value—For FC = fixed carbon, %,
classification of coal sccording to rank, calculate fixed carbon VM volatile matter, %,
and gross calorific value to the mineral-matter-free (Mm-free) M moisture, %,
basis in accordance with the Parr formulas,’Eq 2-4. Back- A ash, %, and
ground information concermning the development of the Pamr 5 = sulfur, %.
In Eq 2 and Eq 4, the quantities are all on the inherent
“ Gilmewe, B E., Conaell, G. P, and Nicholls, 1. H H., “Agglomerting sl mq:sture basis. Fixed Cmn_ ‘FC:' and ash _{A} are both
Agplutinating Tests for Classifving Weakly Caking Couls,” Trarescfions, Amefican adjusted to the S0,~free basis in accordance with 8.2,

[mstituee of Mining and Merallurgical Bnginecrs, Coal Division, Vol 108, 1934, p.

255 1. Keywords
*Par, 50 W "The Classification of Coal” Bulletin No. 180, Engineering

Experiment Station, University of [inois, 1928, I.1 anthracite; bituminous; coal; |Egl‘lit|:.‘: rank
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9.6 On careful reading of above technical literature on various
categories of coal, its stratification based on its usage or value in terms
of physical or chemical properties, intricacies involved in considering
the various elements such as moisture, Sulphur, Ash, fixed carbon etc.,
for identifying the parameters of calorific value, volatile matter of coal,
which we would be discussing in the following paragraphs, as and when

appropriate.

10.1 Now, we may closely examine the scope of the contending
classification for determining correct classification of the imported
goods. The relevant sub-headings and their tariff entries of contending
classification of imported goods under Chapter headings 2701 12 and
2701 19 and the relevant Chapter notes, Heading/Sub-heading notes,
if any, in the First Schedule to the Customs Tariff Act, 1975 are
extracted and given below:

"CHAPTER 27
Mineral fuels, mineral oils and products of their distillation;
bituminous substances; mineral waxes
Notes :

1. This Section does not cover :
XXX XXX XXX XXX

Sub-heading Notes :

1. For the purposes of sub-heading 2701 11 "anthracite”" means coal
having a volatile matter limit (on a dry, mineral-matter-free basis) not
exceeding 14%.

2. For the purposes of sub-heading 2701 12, "bituminous coal" means
coal having a volatile matter limit (on a dry, mineral-matter-free basis)
exceeding 14% and a calorific value limit (on a moist, mineral-matter-
free basis) equal to or greater than 5,833 kcal/kg.

XXX XXX XXX XXX
Tariff Item Description of goods
(1) (2)
2701 Coal; briquettes, ovoids and similar solid fuels manufactured
from coal

- Coal, whether or not pulverised, but not agglomerated :

2701 1100 -- Anthracite

2701 1200 -- Bituminous coal

2701 19 -- Other coal:

2701 1910 --- Coking coal

2701 1920 --- Steam coal

2701 1990 --- Other coal

2701 20 - Briquettes, ovoids and similar solid fuels manufactured from coal:
2701 2010 --- Anthracite agglomerated

2701 2090 --- Other
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Amendment in Chapter Heading 2701 w.e.f. 01.05.2023
vide Clause 126 of the Finance Act, 2023

Tariff Item Description of goods
(1) (2)

2701 Coal; briquettes, ovoids and similar solid fuels manufactured
from coal
- Coal, whether or not pulverised, but not agglomerated :

2701 1100 -- Anthracite

2701 12 -- Bituminous coal:

2701 1210 --- Coking coal

2701 1290 --- Other coal

2701 19 -- Other coal:

2701 1910 --- Coking coal

2701 1920 --- Steam coal

2701 1990 --- Other coal

2701 20 - Briquettes, ovoids and similar solid fuels manufactured from coal:

2701 2010 --- Anthracite agglomerated

2701 2000 | T Other

10.2 On careful examination of the above entries in the two
contending sub-headings/tariff item of 2701 1200 and 2701 1920, it
clearly transpires that at the Chapter heading level, there is no
difference of opinion in classification of impugned goods among the
appellants and the department. In other words, both the sides are
agreeable that the imported goods are ‘coal’ covered under CTH 2701
10 and are not covered under the other category relating to Briquette,
ovoids and similar solid fuels classifiable under CTH 2701 20. On
further reading of the General Explanatory Notes and Additional Notes
to the First Schedule to the Customs Tariff, which provide explanation
about the scope of coverage of goods under single/double/triple/four
dash entries, and provide that the goods covered under “- -"/double
dash are sub-classification * - “/single dash items, it would transpire
that (i) ‘anthracite’ coal; (ii) ‘bituminous’ coal; and (iii) ‘all other’ types
of coal (including cocking coal, steam coal) are at the equal/same
level, being sub-classification of coal. Further, the sub-heading notes
(1) and (2) to Chapter 27 also provide for specific definition for
‘anthracite’ and ‘bituminous coal’. The sub-heading note (2) provides
the specific parameters to be verified and the limits of such
parameters, to be complied with for classifying the coal as ‘bituminous
coal’. Thus, it is a matter of verification of such parameters in terms
of the laid down methods specified therein, and to classify the coal
accordingly. Though there is no definition provided for ‘cocking coal’
and ‘steam coal’ in the customs tariff, which are covered under the

category of other coal, these are commonly known in terms of their
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usage i.e., ‘cocking coal’ for use in metallurgical industry and ‘steam

coal’ for heating purpose.

10.3 The two specific factors that are required to be examined in
terms of sub-heading notes for classification of coal, for categorizing
it as bituminous coal or other type coal are the following:

(i) calorific value limit, on a Moist, mineral-matter-free basis is
equal to or greater than 5,833 kcal/kg. in case of ‘bituminous coal’;
and

(ii) volatile matter limit, on a dry, mineral-matter-free basis shall
be exceeding 14% in case of ‘bituminous coal’.

As we had noticed at paragraph 9.4 above, adopting proper
standards for testing and analysis of coal and reporting the results in
the manner provided in the sub-heading notes are important to derive
meaningful results for arriving at proper conclusion for classification
of goods. As the requirement for determining the limits of parameters
under sub-heading note (2) is Moist, mineral-matter-free basis for
‘calorific value’ and Dry, mineral-matter-free basis for ‘volatile
matter’, and both limits are required to be met simultaneously, to
categorize the coal as ‘bituminous coal’, we need to evaluate the test
results of the imported goods for proper determination of

classification.

10.4 On examination of the test results of various parameters as
reported in the Sampling and Analysis of testing of impugned goods
at Load Port, vide test reports in respect of all eight B/Es, the following
details are relevant for consideration, as provided in the Table given
below. On perusal of such Sampling and Analysis test reports, it also
transpires that in all the eight B/Es covering the import of impugned
goods in the present appeals, coal samples for analysis by various
Laboratories were drawn at the point of loading/at the port of export
and in few cases at the point of discharging/at the destination port;
and testing was undertaken, and the results of various parameters in
such test reports submitted by the appellants. Therefore the only
reliable test results available on case records and in the

SCN/impugned orders are given below in the following Table.



57

C/86933, C/87757, C/88493 & C/88495/2014
TABLE - providing various details in respect of impugned goods covered under eight B/Es and status, duty demands

B/E details Vessel Details Certificate details GCV ARB GCV Ash Sulphur Total Inherent Volatile Duty demands
Kcal/kg ADB ADB ADB Moisture Moisture Matter
% In % In % ARB ADB ADB
7564900 dt. | MV Spar Ursa | Inspectorate dt. | 4626 5758 | 8.69 0.73 28.60 11.12 41.93 Reassessment u/s
02.08.2012 | 22,000MTs 24.07.2012 17(4) and .
Duty demand confirmed
u/s 28(1)
8960556 dt. | MV Densa Geochem dt. 4631 5698 | 6.40 0.55 31.89 16.20 41.80
07.01.2013 | Panther 04.01.2013
25,000MTs
7510536 dt. | MV Jay Geochem dt. 4551 5662 | 8.72 0.46 30.27 13.25 - Provisional Assessment
02.08.2012 | 55,000MTs 23.07.2013 finalised _
Duty demand confirmed
u/s 28(1)
8189651 dt. | MV Vijaya Pt. Geo Services | 6403 - 11.96 | 0.68 7.86 3.82 42.68
11.10.2012 | Nagar dt.04.10.2012
73,026MTs
8004800 dt. | MV Trade Star | Geochem dt. 4644 - 9.85 0.38 28.61 13.92 39.90 Final Assessment
21.09.2012 | 27,500MTs 17.09.2012 Duty demand confirmed
u/s 28(1)
8600064 dt. | MV Shandong | Geochem dt. 4914 - 6.5 0.50 28.75 13.72 40.05
27.11.2012 | Haitong 22.11.2012
30,000MTs
6533813 dt. | MV K. Jasper Pt. Mitra S.K. 4512 5681 |4.11 0.25 30.03 11.90 43.78 Provisional Assessment
13.04.2012 | 30,000MTs Analisa Testama ggﬁq“jfri g'}gc'gggﬁtion
dt.09.04.2012 !
charges
6837734 dt. | MV Scarlet Inspectorate dt. | 4625 5795 |9.15 0.40 30.33 12.70 40.51 Duty demand confirmed
16.05.2012 | 27.500MTs 07.05.2012 u/s 28(1)




58 C/86933, C/87757,
C/88493 & C/88495/2014

10.5 In general samples for analysis of coal were taken not from the
coal bed/seam, but at the time of shipping and/or discharge, after
mining, washing and further preparation, and thus it would obviously
have contained substantial ‘surface moisture’. In other words, such
coal samples will have total moisture content including inherent
moisture, residual moisture and surface moisture. In all these cases,
as per the requirement of sub-heading note (2) to Chapter 27, the
‘calorific value’ is required to be calculated on ‘Moist, mineral, matter
free basis’ from given variables of various parameters in ‘As Received
Basis’ (ARB) or ‘Air Dried Basis’ (ARB) etc., and therefore, it is
necessitated to adopt a proper method in determining required result
for arriving at calorific value, which is the Parr formula prescribed in
ASTM Standard D388-12.

10.6 The appellants have produced certificates incorporating test
reports from the Laboratories which are also extracted and given in the
preceding pages. Analysis of values of technical parameters such as
Total Moisture, Inherent Moisture, Ash content, Sulphur content,
Volatile matter and Fixed Carbon as reported under ASTM testing
standards are provided by the appellants to the Customs authorities at
the time of import. These values were accepted by the Customs at the
port of import, at the time of clearing the import consignments from

customs control and for collecting the applicable duties of customs.

10.7 It is not disputed by both sides that the calorific value limit is
required to be determined on '‘Moist, mineral-matter-free’ basis as per
ASTM D-388. The said ASTM standard provides a formula for
determining the '‘GCV on moist, mineral-matter-free’ basis from
various parameters reported in the test reports of coal samples. The

same is extracted and quoted below:

"X 2.2.2 Moist, Mineral-Matter-Free Basis—The basis to which
calorific value is calculated for determining coal rank for samples of
coal of ranks high volatile A bituminous and lower. This is the mineral-
matter-free, inherent-moisture-containing basis, which is equivalent
to the as-received basis for samples collected and preserved as
described in 7. In Eq 4, the calorific value is corrected for the
estimated heat of combustion of pyrite (—50S), and then calculated
to the moist, mineral-matter-free basis by the factor (100 - Mm),
equivalent to (100 — (1.08A+ 0.55S)). All data are on the inherent-
moisture-containing basis.

10.8 The formula for obtaining the requisite calorific value in
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parameters as defined under sub-heading note (2) to Chapter 27,
known as Parr formula. The calorific value is calculated for an
illustrative case of impugned goods under B/E No0.8004800 dated
21.09.2012 as follows:

(Step 1) Since the Calorific Value used in Parr formula is of measure
Btu/lb, the given GCV needs to be firstly converted from Kcal/kg. to
Btu/Ib, as follows by multiplying the standard 1.8 times:
Calorific Value (GCV) ars in Btu/b= GCV in kcal/kg X 1.8%°

= 4664 X 1.8

= 8359.20 Btu/Ib
(Step 2) Convert Air Dry Basis variables to As-Received Basis??, by

using Moisture ars and Moisture aps:

100 — Mars 100 - 28.60 71.40

------------------- = e =, eeeeeeeee. = 0.8294

100 - Maps 100 - 13.92 86.08

Ash ars = Ash aps X 0.8038 = 9.85 X 0.8294 = 8.17%
Sulphur ars = Sulphur aps X 0.8038 = 0.38 X 0.8294 = 0.32%

(Step 3) By applying Parr Formula for determining GCV m,mmf:
Btu - (50 X Sulphur ars)

100 - [ (1.08 X Ash are) + (0.55 X Sulphur arg)]
8359.20 - (50 X 0.32)
100 - [ (1.08 X 8.17) + (0.55 X 0.32)]
8359.20 - 16.00
100 - [8.82 + 0.17]
8343.20
= mmmmmmmmmeee- X 100 = 9167.34+-1.8 = 5092.96 kcal/kg

91.01
Calorific value, Moist, mineral-matter-free basis arrived at as per Parr

formula, duly converted back from Btu/Ib to kcal/kg is 5092.96 kcal/kg.

19 One British Thermal Unit (Btu) = 0.252164 Kilocalories (Kcal) & 1 pound (Ib) = 0.453592kg.
For obtaining the Btu/lb from Kcal/kg ratio, 0.252164/0.453592=0.5559269. Therefore,
conversion factor = 1/0.555927 = 1.79=1.8. Therefore, Kcal/kg to Btu/lb is obtained by
multiplying the given value by 1.8 times. BIS standard IS 1890 (Part-4):2001 prescribing
Standard Units & Quantities, and conversion factors, specify that 1Btu/lb = 2326 Joule/kg;
since 1 Joule (J) =0.000239, 1 Btu/lb = (2326x0.000239)=0.5559 which gives conversion
factor 1/0.5559=1.8

20 Formula for converting Air dried to Dry basis = Valuedry x [100/(100-ADM] & converting
dry basis to As-Received basis = Valuegry X [(100-TM)/100]. Combining both equations,
Value AR

_ 100 (100-TM) | _ | _
=Valuenp X (100-ADM) X 100 = | =Valueap X

(100 - TM or Moisture ars )
(100 - ADM or Moisture apg)
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which is less than the limit of 5833 kcal/kg. In terms of sub-heading
Note (2) to Chapter 27, in order to define the imported coal as
‘Bituminous Coal’, both the conditions of prescribed limits of Calorific
Value and Volatile matter, must be cumulatively fulfilled. In the above
case, failure to fulfill the first condition of Calorific Value, makes the
determination of second parameter unnecessary and does not require
it to be calculated and verified. However, for the purpose of record, we
would go ahead with the calculation of Volatile Matter, Dry, mineral-
matter free basis, in order to evaluate the parameter is well within the

prescribed limits.

10.9 Calculation of Volatile Matter, Dry, mineral-matter-free
basis:
(Step-1) Calculate Fixed Carbon (FC) on Dry, mineral-matter-free basis:
Fixed Carbon (FC) =
= 100 - (Total Moisture ars + Ash aps+ Volatile Matter aps)
= 100 - (28.61+4+9.85+39.90)
= 100 - 78.36
= 21.64

(Step 2) By applying Parr Formula for determining Volatile Matter ¢,mms:

Volatile Matter d,mmf = 100 — FC ¢,mmf

100 X [FC - (0.15 X Sulphur aps)]

FC d,mmf = ~TT T T T T T T T T T T T T T T T T T T T T T T T T T T T T T T T T T e e
100 - [ M + (1.08 X Ash ars) + (0.55 X Sulphur ars)]
100 X [36.33 - (0.15 X 0.38)]

FC d,mmf = ~TT T T T T T T T T T T T T T T T T T T T T T T T T T T T T T T T T T e e
100 - [13.92 + (1.08 X 8.17) + (0.55 X 0.32)]
100 X [36.33 - 0.06)

FC d,mmf = ~-T T T T T T ST T T T T T T T s T e
100 - [13.92 + 8.82 +0.18)]
100 X 36.27

FC d,mmf = —~"TTTTTT ST m s
100 - 22.92
3627

FC d,mmf = ===========---- = 47.05%
77.08

Volatile Matter ¢,mmf = 100 = FC 4,mmf= 100 - 47.05 = 52.95%
In this case, the Volatile Matter, Dry, mineral-matter-free basis is
52.95%, which exceeds the prescribed limit of 14%. Therefore, the
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impugned goods do fulfill one of the limits/conditions as per sub-
heading Note (2) to Chapter 27. However, since both conditions are
required to be fulfilled cumulatively, to define it as Bituminous Coal,
and this has not been complied with in the present case of goods
covered under B/E No0.8004800 dated 21.09.2012, the same cannot be
covered under the scope of the definition of ‘Bituminous Coal’.
Therefore, we are of the considered view that the goods covered under
B/E No. 8004800 dated 21.09.2012, are not covered under the scope
of ‘Bituminous coal’ for classifying it under CTI 2701 1200. Therefore,
the appropriate classification of goods covered under B/E No. 8004800
dated 21.09.2012 is under CTI 2701 1920 as declared by the

appellants.

11.1 Similarly, through detailed workings undertaken for the rest of
the imported goods covered under other seven B/Es as above for
determining Calorific Value and Moisture limits, wherever necessary,
in terms of parameters laid down under sub-heading note (2) to
Chapter 27 of the Customs Tariff, the following results have been

arrived at as follows:

B/E details GCV m, mmf VM 4, mm¢ Sub-heading note
(2)
requirement
8004800 5092.26kcal/kg | Since calorific value is not | Not fulfilled, Other
dated qualified, determination than Bituminous
f Volatile matter coal
21.09.2012 ° . _
VMd,mmf is Nnot required
8600064 5217.21kcaijkg | Since calorific value is not | Not fulfilled, Other
dated qualified, determination than Bituminous
f Volatile matter coal
27.11.2012 ° . .
VMd,mmf is not required
6533813 4678.59%cal/kg | Since calorific value is not | Not fulfilled, Other
dated qualified, determination than Bituminous
f Volatile matter coal
13.04.2012 ° . _
VMd,mmf is Nnot required
6837734 5020.92kcal/kg | Since calorific value is not | Not fulfilled, Other
dated qualified, determination than Bituminous
f Volatile matter coal
16.05.2012 ° . .
VVMd,mmf is not required
7564900 5002.83kcal/kg | Since calorific value is not | Not fulfilled, Other
dated qualified, determination than Bituminous
f Volatile matter coal
02.08.2012 ° . .
VMd,mmf is not required
8560556 4908.07kcal/kg | Since calorific value is not | Not fulfilled, Other
dated qualified, determination than Bituminous
f Volatile matter coal
07.01.2013 ° . _
VMd,mmf is Nnot required
7510536 4923.26kcal/kg | Since calorific value is not | Not fulfilled, Other
dated qualified, determination than Bituminous
of Volatile matter coal. Even in CRCL
27.07.2012 VMd,mmf is not required test report of
samples drawn at
discharge port,
confirms that it is
‘steam coal’.
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B/E details GCV m, mmf VM 4, mmf Sub-heading note
2
requi(re)ment
8189651 7317.15kcal/kg As calorific value Though both
dated parameter is met, parameters are
11.10.2012 determination of Volatile | fulfilled, since
T matter yielded result of discharge port test
54.88% VMd,mmf repot of CRCL

confirms it as
‘steam coal’, the
same merits
acceptance.
Further, no
retesting option
given or
undertaken by
department.

11.2 On careful examination of the above test results of the laid down
parameters as per sub-heading Note (2) to Chapter 27 for impugned
goods covered under all eight B/Es, it transpires that in seven B/Es,
the imported goods did not fulfill the parameters and could not be
considered as ‘bituminous coal’. However, it is only in one case, the
test results had fulfilled the laid down parameters. In terms of the
extant instructions issued by the Central Board of Excise & Customs
(CBEC) from time to time on testing of goods, more particularly in the
Circular No.3/2011-Customs dated 06.01.2001, where testing of
imported goods are required as per statutory requirement under
Prevention of Food Adulteration Act, 1954, then testing of imported
goods shall be mandatory. In the present case, since the classification
of goods were dependent upon the laid down parameters of calorific
value and volatile matter, in usual course of customs clearance, the
imported goods would be subjected to chemical testing. Further, in
terms of the Customs Manual, 2011 issued on 27.01.2011,
incorporating update of various measures introduced by CBEC in order
to facilitate the trade and enhance the level of compliance with the
Customs laws, Rules and Regulations, it has been provided that where
the appraising officer is not clear about the description of the goods
from the document or has doubts about the proper classification, which
may require detailed examination of the nature of the goods or testing
of its samples, he may give an examination order in advance of
finalisation of assessment including order for drawl of representative
sample. On receipt of the examination report, the group appraising
officer assesses the Bill of Entry, indicating the final classification,
valuation, and various duties such as basic, countervailing, anti-
dumping, safeguard duty etc. that are leviable. Thereafter the Bill of

Entry goes to Assistant Commissioner/Deputy Commissioner for
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confirmation of such assessment of goods. During the disputed period,
since the ‘self-assessment’ concept was in vogue, the declarations
made by the appellants importer in the B/Es could have been either
accepted on being found satisfactory by the proper officer of customs
or under automated Risk Assessment based Indian Customs Electronic
Data Interchange System (ICES) or be subjected to verification, if the
proper officer of customs had exercised such option under Section
17(4) ibid, wherein the self-assessment is acceptable, then allow the
same as final; or if the self-assessment made by importer is not
acceptable, then the proper officer of customs is required to pass re-
assessment order, as it is contrary to the declaration made by the
appellants importer. In case of exercise of the option for provisional
assessment in case of bulk cargo (as the impugned goods are ‘steam
coal in bulk’), on account of various reasons viz., actual quantity of
import, demurrage charges etc., appropriate procedure as prescribed
under Section 18 ibid has to be followed, and after ascertaining the
requisite details, the non-availability of which necessitated such
provisional assessment, for finalizing it within a prescribed period
specified therein. Any duty short paid/ short levied, or not paid/not
levied could be recovered subsequently in terms of the provisions of
Section 28 ibid. Further, over the course of time the legal provisions
relating to provisional assessment under Section 18 ibid was
streamlined enabling it as an independent provision for payment of
deficient amount or refund of excess amount already paid amount
during provisional assessment, at the time of making final assessment,
along with refund, interest for delayed payment/refund, if any, unjust
enrichment angle for considering refund of duty paid in excess during
provisional assessment etc. On the other hand, in cases involving
demand of duty under Section 28 ibid, where the self-assessment
made by the appellants importer had been accepted and no provisional
assessment was involved, at the time of clearance of the goods from
customs control, the grounds invoked for revising the classification of
goods at a later stage, based on the same set of facts and documents
as was available at the time of accepting the self-assessments, simply
by adopting improper calculation of calorific value and volatile matter,
does not provide any justifiable ground for taking such recovery action.
Further, when all requisite documents have been submitted by the
appellants importer during the time of imports, there is no question of

having suppressed any fact, or having willfully mis-declared any facts
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or collusion etc., to invoke the demand of duty.

11.3 In the bunch of appeals before us, there is no case of any details
sought by the department which having not been provided by the
appellants importer, and therefore, necessitated provisional
assessment. It is only a case of revising the classification of goods,
which have been assessed provisionally for having been imported in
bulk, for final assessment later on account of actual quantity of import,
valuation of goods on account of demurrage, other charges that
needed to be added etc., Therefore, revising the classification of goods
and resultant payment of deficiency of duty by issue of SCN cannot
stand legal scrutiny, as we had found in our examination that the
classification of goods declared by the appellants are appropriate, on
the basis of the factual details discussed in preceding paragraphs.
Further, for the same reasons, the demand of differential duty upon
finalization of assessment, by showing the reason of being covered
under the definition provided for ‘bituminous coal’ as per sub-heading
Note (2) to Chapter 27, at a later stage, would not sustain, as it is

contrary to the legal position laid down under the Customs statute.

11.4 The legal provisions dealing with drawl of samples are provided
under Section 144 of the Customs Act, 1962. It is a fact on record, that
the imported goods were allowed for clearance on the basis of load port
test reports, and the declared classification of the goods were accepted
by the department. It is only after conduct of investigation by the
department that the classification of the imported goods and its
eligibility to duty exemption was questioned. It is also an undisputed
fact that in respect of B/E No. 7510536 dated 27.07.2012, test report
conducted by departmental CRCL Ilaboratory dated 31.08.2012
indicating GCVaps as 5957.20 kcal/ kg. and volatile matter aps as
29.01% is available and for B/E No. 8189651 dated 11.10.2012, similar
test report of CRCL laboratory dated 31.10.2012 indicating GCVaps as
6036.11 kcal/ kg. and volatile matter aps as 34.6% is also available,
but these have not been taken into consideration for demand of
differential duty in the SCN in F. No. 8/10/2013-SIIB VIDE III dated
30.08.2013, even though the aforesaid test reports have been made
as part of Relied Upon Documents (RUD) in the Annexure-A to the said
SCN. These are evidential from the extract of the SCN and the chemical

test reports of the CRCL extracted and given in the following pages.
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CRCL Test Report dated 31.08.2012 in respect of B/E No.

7510536 dated 27.02.2012:
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CRCL Test Report dated 31.10.2012 in respect of B/E No.
8189681 dated 11.10.2012:
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Extracts of SCN in F. No. 8/10/2013-SIIB VIDE III dated
30.08.2013:

208

24

8189651 dated 11.10.12 under Customs Tariff sub-heading 27011920
should not be rejected and why the same should not be re-classified under

Customs Tariff sub-heading 2701 1200 of the First Schedule to
Customs Tariff Act, 1975.

the * .
(i) The Bill of Entry no 7510536 dated 27.7.2012 should not be finally
assessed as per correct classification under CTH 27011200, and the
Customs differential duty amounting to Rs.-22234344/-(Rupees Two
Crores Twenty two lakh Thirty four Thousand Three Hundred Forty four
only), on the 55000 MTs of imported impugned Coal, should not be
recovered from them under Section 18 (2) of the Customs Act, 1962 read
with section 28(1) of Customs Act 1962.

(iii) The Bills of Entry no 8189651 dated 11.10.2012 should not be
finally assessed as per correct classification under CTH 27011200, and the
Customs differential duty amounting to Rs. 46276728/-(Rupees Four
crores Sixty Two lakh Seventy six thousand Seven hundred Twenty eight
only), on the 73026 MTs of Imported impugned Coal, should not be
recovered from them under Section 18 (2) of the Customs Act, 1962 read
with section 28(1) of Customs Act 1962.

(iv) The 55000 MTs, imported Coal valued at Rs.209580016/-
imported vide Bill of Entry no 7510536 dated 27.7.2012, should not be
confiscated / held liable for confiscation under the provisions of Section
111(m) of the Customs Act,1962;

(v) The 73026 MTs, imported Coal valued at Rs.436202546/-
imported vide Bill of Entry no 8189651 dated 11.10.2012, should not be
confiscated / held liable for confiscation under the provisions of Section
111{m) of the Customs Act,1962;

(vi) Interest should not be recovered from them on the said differential
Customs dﬁty, as at (i) and (iii) above, under Sections 18(3)-of the Customs
Act, 1962. .

(vii) Interest should not be recovered from them on the said differential

Customs Duty, as at (i) and (iii) above, under Section 28AA of the Customs

Act, 1962;
(viii)  Penalty should not be imposed on them under Section 112(a) of the
Customs Act, 1962.
(ix) Penalty should not be imposed on them under Section 114AA of
the Customs Act, 1962. S .
16. The above noticee is required to specifically mention in their

-1

written submissions, if any, as to whether they wish to be heard i
before the case is adjudicated. If no specific mention is made a}

in their written submission, it shall be presumed that they d :
heard in person, and the case would be adjudicated on the balsi

iasied ta M,

|Stow Cause notice F.NG. 08/10/2013-511B VIDE 111
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on record. They should produce at the time of showing cause, all the evidences
upon which they intend to rely in support of their defense.

17. The above noticee is further required to note that their reply should
reach within 30 (thirty) days from the date of receipt of this Notice. If no cause
is shown against the action proposed above within 30 days from the receipt of
this notice or if they do not appear before the adjudicating authority as and

when the case is posted for hearing, the case is liable to be decided ex-parte on
the basis of facts and evidences available on record.

18. The documents relied upon in the present Show Cause Notice are
as listed at Annexure- ‘A’ attached with this Show Cause Notice, and photo
copies of the same are enclosed herewith and where not enclosed shall be
made available on request in writing. The documents relied upon can also be

inspected on prior intimation with in 30 days of from receipt of this notice.

19. This Show Cause Notice is issued without prejudice to any other
action that may be taken against the noticee or any other persons concerned in
respect of the aforesaid goods under the Customs Act, 1962 and / or any other
law for the time being in force.

20. This SCN can be amended modified or supplemented to at any stage

before adjudication of the case.

by
~V.P.C. RAO)
COMMISSIONER,
CUSTOMS, CENTRAL EXCISE & SERVICE TAX,
PANAJI, GOA :

F. No. 8/10/2013-SIIB VIDE III
Date: 30/8/2013

1. M/s. J.S.W. Steel Limited,

Jindal Mansion,
5A, Dr G. Deshmukh Marg,
Mumbai 400026.

Copy to,
1.  Assistant Commissioner of Customs (Adjudication)
Hars, Panaji, Goa

2. office copy

Shew Cause nutice F.NO, 08/102013-SHB VIDE 111 isswed 1o M/s. ).5.W. STEEL LTD. J
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ANNEXURE “p» “ e
ANNEXURE “p”

To the notice F.N.8110/2013-SIIB-VIDE I

LIST OF THE RELIED UPON DOCUMENTS
==L LTON DOCUMENTS

RUD 8.No Subject Page nos  from |
to
1 Bill of Entry number 7510536 dtd 27.7.2012 01-04
alongwith Bond
_T‘-—mum 8189651dtd 11.10.2012 | 01-04
alongwith‘Bond .
—?_‘*mor Sampling and Analysis no | 0101
PTII/GC/035/2012 4t 23.7.2012 issued by
GEO CHEM ;
___L_‘%__-__-Ec—r‘?ﬁm Sampling and Analysis, no [01-01
048832 did 4.10.2012  issued by M/s
PT.GEOSERVICES
h_-—_Sﬂ___" Form Annexure Iu/r 10 of Customs Valuation | 01-01
Rule 1988 (BE 8189651)
6 Enclosure to BE 7510536 dtd 27.7.12 01-02
Dy cCcC Report no lmp 172/31.7.12|01-01
(BE7510536)
8 Dy CC Report no Imp 260/17.10.12 01-01
(BE8189651)
9 Statement of Shn Navneet Shukia JAGM | 01-03

(Commercial) J.8.W.Steel Lid recorded u/s 108
of C.A.Act 1962 on 18.3.2013

10 Statement of Shn Shiv Narayan Das, Executive | 01.04
m/s Om Freight Forwarders CHA of J.S.W.Steel
Ltd recorded u/s 108 of C.A.Act 1962 on
12.3.2013

11 Statement of ShriAravind Rajagopalan,GM 01-12
(Commercial) J.S.W.Steel Ltd recorded u/s 108
of C.A.Act 1962 on 02.4.2013

12 Chapter 27 of the Customs Tariff Act , 01-02
13 Exemption Notification no 12/2012 dwd|o0i0z
17.3.2012 (relevant sheets only)
1@ Calculations of Differential Duty
‘—_—TS__*_L—' Letter dtd 5.3.13 from Dy Director DRI zonal |,
unit Ahmadabad Jt Dir CRCL,
- —— Response vide letter dtg 07.3.13, from ut

Director CRCL, Mumbaj

Y
I-S‘mm' Canse marice N Q. UA102013-S11B VIDE 111 tsamal v Mfs. J.S.W. STEEL LTD. . [
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IMPORT‘OF COAL (BITUMINOUS) BY JSW STEEL LTD.
CHEMICAL REPORT OF LOAD PORT '

!
S.n | Vessel | Beno Qty Report of Sample & Analysis data from load port.
; total inherent | ash volatil | fixed | total gross gross GCV(Kcal/ | Duty paid at | Actual Differential
moistur | moistur | conten |e carbon | sulphu | calorific | calorific | Kg.) the time of duty duty to be
e e t matter | (ADB) | re value valu m,m,m free | provisional liability paid Rs.
. (ARB) | (ADB) |(ADB) | (ADB) (ADB) | (ARB) | (ADB) basis assessment Rs.
Rs.
1. [ M.V. 8189651 73026 Mts. | 7.86 3.82 11.96 |42.68 |41.54 |0.68 6403 e 7363.26 8253725 54530453 | 46276728
Vijayna | dtd. :
ar 11.10.12
2 | M.V 7510536 | 55000 Mts. | 30.27 13.25 8.72 - --- 0.46 4551 5662 6254.15 4991174 27225518 | 22234344
Jay dtd. ; i }
27.07.12 |
|
|
|

92

Sttten
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11.5 In view of the above factual position emerging from the basic

document of Show Cause Notice, not taking into account the CRCL test
reports, but had only taken into account the load port values for
calculating such duty demands, we are unable to understand why the
department has not relied upon such test reports for calculation of duty
demand, even though these are available, even though these are
included as part of RUD. Upon careful examination of such CRCL
reports, we could only make out that such reports were affirmative of
the fact that the imported goods are having the characteristics of
‘steam coal’, supporting the declared description and classification of
the goods, despite the parameters of ‘calorific value’ and ‘volatile
matter’ not having been determined in terms of requirements under
sub-heading Note (2) to Chapter 27, on moist, mineral-matter free
basis and on dry, mineral-matter free basis, respectively. Therefore,
such test reports of imported goods given by the CRCL/department at
discharge port viz., CRCL laboratory dated 31.08.2012 in case of B/E
No. 7510536 dated 27.07.2012; and CRCL Ilaboratory dated
31.10.2012 in respect of for B/E No. 8189651 dated 11.10.2012,
confirming that the imported goods are ‘steam coal’ is relevant, as it
represents the actual characteristics of impugned goods, as presented
before the customs authorities for assessment, and is more evidential
as against the calculated parameters for verifying the compliance with
the definition of ‘bituminous coal’ as per sub-heading Note (2). The
calculated values of calorific value, volatile matter in such cases as per
Parr formula or tested parameters at the discharge port, contrary to
the laid down parameters given by Parr formula have no evidentiary
value. Therefore, we find that the confirmation of differential duty on

such basis is not legally sustainable.

11.6 Further, in terms of subsequent instructions issued to the filed
formations for testing / re-testing of samples, the department had
clearly laid down that where the test reports are adverse or otherwise
than the declared position, then opportunity for re-testing shall be
allowed as a matter of trade facilitation. These have become binding
obligations of trade facilitation measures, after India has entered into
WTO Agreement on Trade Facilitation w.e.f. 22.02.2017. The extract
of the said Circular No.30/2017-Customs, is given below:
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Circular No.%» /2017-Cus

F. No. 450/15/2017-Cus IV
Government of India
Ministry of Finance
Department of Revenue

(Central Board of Excise & Custom)
o o ok ok o ok ok

#,
New Delhi, dated the/.S July, 2017
To

All Principal Chief Commissioners/Chief Commissioners of Customs / Customs
(Preventive),

All Principal Chief Commissioners/Chief Commissioners of Customs and Central
Excise,

All Directors General,

All Principal Commissioners/Commissioners of Customs / Customs (Preventive),
All Principal Commissioners/ Commissioners of Customs and Central Excise.

Sir/Madam,

Sub: Detailed guidelines for re-testing of samples- reg.

World Trade Organization (WTO) negotiated Trade Facilitation Agreement (TFA),
which aims at simplifying the trade processes and bringing down barriers to trade has come
into force w.e.f 22" February, 2017. India is a signatory to this agreement.

2) India has placed a number of trade related measures negotiated under the TFA in Category A.
Article 5.3.1 envisages granting an opportunity for a second test in case the first test result of a sample
taken upon arrival of goods declared for importation shows an adverse finding. Further Article 5.3.3
makes it obligatory to consider the result of the second test, if any, for the release and clearance of goods,
and, if appropriate, may accept the results of such test. The aforementioned Articles have been placed in
category A. In order to have uniformity in approach among the field formations with regard to re-testing
of samples, the following procedure is prescribed:

a. Customs officers may draw the samples from import consignments for testing in case
of consignments wherever needed. The results of all test reports, adverse or otherwise,
shall be communicated to the importer or his authorized representative/ Customs Broker
immediately on its receipt.

b. In case the importer or his agent intends to request the Additional/ Joint Commissioner
of Customs for a re-rest, then the same shall be made in writing to the said officer within
a period of ten days from the receipt of the communication of the test results of the first
test. Customs officers may take a reasoned view in case the importer or his authorized
representative Customs Broker is unable to do so for reasons beyond his control.

c. Where the Additional/Joint Commissioner of Customs grants an opportunity for a
second test, he must clearly indicate in writing the name and address of the laboratory/
institution where the second test can be carried out. Such referral for re-testing may be
made only after being reasonably sure that the desired re-testing facilities exist at the
laboratory/ institution.

d. Re-test should be made only on the remnants of the samples originally tested or on
duplicate representative sealed samples in the custody of the Customs. Further, to avoid
delays, samples for second tests shall be marked as "immediate" before sending to the
laboratory. In a case it may so happen that fresh samples have to be drawn, then such
sampling should be done in the presence of the importer or his representative/customs broker.

e. The requests for re-test of samples on the ground that the original sample was not
representative should be entertained only if the consignment is still in Customs control. At the
time of drawing the samples, the importer or his representative shall be present and certify
that the samples drawn are representative.
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f.  The competent authority shall consider the results of the re-test without prejudice to the
results of the first test. In case there is a variation in the results of the first test and the re-test,
the competent authority shall take the decision relying upon either of the tests specifying the
grounds in writing for the decision so taken. In case the competent authority is unable to
decide whether to rely upon the first or the re-test results, then it may order a second re-test
provided the consignment is still within the customs control. However, this option should not
be resorted to in every case of variation between the first test and re-test results.

a9

in

course.

However,

there

might arise

The facility of re-testing, is a trade facilitation measure, which should generally not be denied
the ordinary

circumstances where the

customs officer is constrained to deny the re-testing facility. Board expects that such
denial would be occasional and on reasonable grounds to be recorded in writing.

h.  Where the re-testing procedure is done at the instance of the department instead of the
importer, the above procedure shall be followed mutatis mutandis.

3) Difficulties, if any, in implementation of this circular, should be brought to the notice of the

Board.

4) Hindi version of the circular will follow.

Yours faithfully,

(Zubair Riaz)
Director (Customs)

11.7 In terms of the aforesaid circular, and since no adverse test
results obtained in CRCL test reports or in the calculation based on load
port test reports, were neither communicated to the appellants before
clearance of the imported goods, nor the remnant samples were
offered either for re-testing, we are of the view that it is not feasible
to arbitrarily fasten the duty liability subsequently on the basis of
calculation, that too done without following the laid down Parr formula
or other standard formula, if any, to state that laid down parameters
have been met for classifying the product differently, and for

demanding the differential duty.

12.1 The precise difference in the calculation adopted by the
department giving varying results is for the following reasons, as

demonstrated in the case of B/E No0.7510536 dated 27.02.2012.

Factors as per
Parr formula

Calculation done
by dept. at Pg.38

Appropriate
calculation as
worked out here

Reasons for variation

GCVarBinBtuIb | 5662 X 1.8 4551 X 1.8 GCV value was taken
= 10191.60 =8191.80 on ADB basis,

instead of ARB basis

Sulphur ars 0.464aD8 0.37 arB Variables at aps was
Ash ars 8.7208 7.01 ars taken instead of ars

basis
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12.2 In aforesaid calculation of parameters required for sub-heading
Note (2) to Chapter 27, it cannot be said that the adoption of Parr
formula is fatally defective, as it has consistently produced results in 7
B/Es contrary to the values established in the impugned orders and in
only in one case it had given the value limit of both parameters
differently in support the Revenue’s contention that the imported coal
is bituminous coal. This is for the reason, that the Joint Director,
Customs Laboratory, Jawaharlal Nehru Customs House, Nhava Sheva,
Raigad vide letter F. No. JNCH/T.0./2012-13 dated 07.03.2013 had
while confirming the applicability of Parr formula suggested by DRI,
Ahmedabad, had mentioned that the “values of Ash and Sulphur
content etc. are to be applied on air dry basis (ADB)”. This means that
by ‘air drying’ i.e., by undertaking process of partial drying of coal to
bring its moisture near to equilibrium with the atmosphere in the
laboratory/ room conditions, in which further reduction and division of
the same will take place, the value of ‘moisture and other variables
such as ash, sulphur varies or disappears during such process.
Whereas, in terms of the requirement for sub-heading note (2) to
Chapter 27, the calorific value is required to be determined on Moist,
mineral-matter-free basis. Therefore, as per ASTM D-388 at paragraph
9.5, such determination of calorific value on Moist, mmf basis should
be inherent moisture containing basis, which is equivalent to the ‘as-
received-basis’ (ARB) and not on ‘air-dried-basis’ (ADB). As could be
seen in the model calculation adopted by the department at page nos.
42 & 43 above, and taken as the basis in the impugned orders, such
adoption of values of ash, sulphur etc., on ARB basis, has artificially
inflated the values for determining calorific value and volatile matter,
which is contrary to the Parr formula and the explanation given in ASTM
D-388 standards of methods for testing of coal samples. This is also
explained in the various terminology used in describing the moisture
in ASTM D-121 ‘Standard Terminology of Coal and Coke’ as follows:

Inherent moisture: n—in coal, the moisture that exists as an
integral part of the coal in its natural state, including water in
pores, but not that present in macroscopically visible fractures. In
some settings this term is incorrectly used to mean ‘“residual
moisture.”

Residual moisture: n—that moisture remaining in the sample
after air drying. In some settings this may be referred to as
“laboratory moisture” or "moisture in the general analysis sample.”

Surface moisture: n—that portion of total moisture in a coal lot
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or sample collected from a lot, core face channel, or other source

that is in excess of inherent moisture.

As-received basis: n—analytical data calculated to the moisture
condition of the sample as it arrived at the laboratory and before
any processing or conditioning. If the sample has been maintained
in a sealed state so that there has been no gain or loss, the as-
received basis is equivalent to the moisture basis as sampled.

Therefore, it logically flows that in order to determine the volatile
matter limit of Coal (on a dry, mineral-mineral-matter-free basis) and
calorific value of Coal (on a moist, mineral-matter-free basis), the
proper values that is required to be taken is ‘as-received-basis’ (ARB)
and not on ‘air-dried-basis’ (ADB), for applying the Parr formula. It is
also to be noted that the assertion of Revenue that if the sample of
coal is air-dried in oven at the required temperature, moisture in such
sample is reduced to equilibrium moisture condition with the air in the
laboratory, and hence it is nearer to inherent moisture, and therefore
they had applied the same to Parr formula, does not find support for
the following reason. As per ISTM D 3302, when a sample of coal is
subjected to air-drying process, it removes water that can evaporate
at or near ambient laboratory conditions, leaving in the coal sample
some fraction of the inherent moisture, and not the entire inherent
moisture, which is to be accounted for as such inherent moisture, which
alone depicts the characteristics of the coal sample, being an integral
part of the coal in its natural state. Therefore, the Parr formula has to
be applied strictly as given in the technical literature and the same

cannot be modified in order to suit a particular requirement.

12.3 Further, the argument of Revenue that since the appellants had
entered into contract with foreign suppliers for determining the
specification of coal inter alia on GCV (ARB) basis, for supply of
impugned goods, for settling the commercial transactions; and hence
the same shall be applied for determining the testing parameter limits
as per sub-heading note (2) to Chapter 27, cannot be held as
appropriate in our considered view, as the sale and purchase contracts
(illustratively contract dated 18.06.2012) provide for specific clause 5
with ‘Guaranteed Specifications’ of various parameters including
GCVare is required to be much less than the threshold calorific value of
5833 kcal.kg.; and variations in GCV, there is a specific price
adjustment clause 6 and similarly for ash, fines content too. Further,

definition and meaning given in terms of the said sub-heading note (2)
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has to be strictly construed as per the terms mentioned in the Indian
Customs Tariff. Therefore, the calorific value limit is required to be
determined on “moist, mineral-matter-free” basis and the volatile
matter is required to be determined on “dry, mineral-matter-free”
basis and not on any other basis, contrary to the statutory provision
contained under such sub-heading note of the Customs Tariff Act,
1975.

12.4 In view of the above, and as we find that various decisions given
by Co-ordinate Benches of the Tribunal in the relied upon cases, both
by the learned Advocate for the appellants and the learned Special
Counsel for Revenue, being different from the peculiar facts of this
case, involving both sides agreeable to the determination of
appropriate classification on the basis of sub-heading note (2) alone,
we are unable to get any guidance from such relied upon decisions. In
the case of Reliance Infrastructure Ltd. (supra), the values of GCV
considered on ARB and ADB basis; in the case of Coastal Energy Pvt.
Ltd. (supra), the facts indicate that the Tribunal has observed in
paragraph 30 that there was no necessity to conduct any examination
or test of the imported goods as the report submitted by the appellants
themselves shows that the imported coal was as per specification given
in sub-heading note. The relevant extract of the said paragraph in the
Order of the Tribunal is quoted below:

"30. In the cases before us, there is no necessity to conduct any
examination or test since the report submitted by the appellants
themselves showed that the imported coal was as per the specification
in the definition given in the sub-heading notes. It has to be stated that
above exercise explained above is in line with Rule 6 of General
Interpretative Rules and is in accordance with additional notes relating
to headings and sub-headings.”

In the case of Maheswari Brothers (supra), the Tribunal has observed
that they are considering the stay application and are not passing the
final order on the disputed issue. Similarly, in Kyori Oremin Ltd.,
(supra), the Hon'ble High Court of Gujarat has held that the order of
the Tribunal dismissing the appeals of the petitioner on the question of
pre-deposit would not survive and has not dealt with the main issue of
classification of coal. Since the sub-heading note (2) to Chapter 27
appears in the HS nomenclature as well as in the Indian Customs Tariff,
it is apparent that the same standard parameter limits are required to

be applied worldwide in the course of international trade, for uniformity
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in classification in terms of the ‘International Convention on the
Harmonized Commodity Description and Coding System’ (HS
Convention) to which India is also a signatory and the First Schedule
to the Customs Tariff Act, 1975 providing classification of imported

goods have adopted such HS coding system, up to six-digit level.

13.1 Itis also important to note that in the Union Budget for the year
2023, through Section 126(c) of the Finance Act, 2023 w.e.f.
01.05.2023, the sub-heading entry CTH 270112 for ‘Bituminous coal’
has been further sub-divided into tariff entries of ‘coking coal’ and
‘other coal’ under CTI 2701 1210 and 2701 1290 respectively. This, in
turn indicates that both the goods covered under both the above CTIs
are required to fulfill the conditions of value limits as per sub-heading
note (2) to Chapter 27, in terms of usage one could be for ‘coking coal’
and all other types of uses can be covered under ‘other coal’, including
‘steam coal’. This would enable Central Government to prescribe
effective rates of duties of customs, depending upon the policy
prescription that is required for any industry, if deemed fit, like power
generation etc., to serve the public interest or public purpose of
providing affordable thermal power at reasonable rates. Though, the
aforesaid amendment in the tariff items have been done in the year
2023, the essence of the same has been mentioned in the Budget
Speech of the Hon’ble Finance Minister in the years 2012-2013 and
2013-2014, in the context of mis-classification for which the Central
Government had provided the solution through rationalization of the
Basic Customs duty rates. The extract of the same is given below.
Hon’ble Finance Minister in his budget speech for 2012-13 observed as

follows :-

“Infrastructure

183. In the realm of infrastructure my proposals address some
weaknesses in the troika of power, coal and railways.

184. Domestic producers of thermal power have been under stress
because of high prices of coal. I propose to ease the situation by
providing full exemption from basic customs duty and a concessional
CVD of 1 per cent to Steam coal for a period of two years till March
31, 2014. Full exemption from basic duty is also being provided to
the following fuels for power generation:

e Natural Gas and Liquified Natural Gas,; and

e Uranium concentrate, Sintered Uranium Dioxide in natural and

pellet form.”

In the next years 2013-2014 Budget Speech the Hon’ble Finance Minister
observed as follows :-
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"166. Steam coal is exempt from customs duty but attracts a
concessional CVD of one percent. Bituminous coal attracts a duty of 5
percent and CVD of 6 percent. Since both kinds of coal are used in
thermal power stations, there is rampant misclassification. I propose
to equalise the duties on both kinds of coal and levy 2 percent customs
duty and 2 percent CVD.”

13.2 This has also been explained in the instructions issued by the Tax
Research Unit in the Ministry of Finance for implementation of the
budgetary changes vide D.O.F.No0.334/ 3/2013-TRU dated 28.02.2013.

“"Chapter 27

27.1 The BCD on bituminous coal is being reduced from 5% to 2% and
CVD from 6 % to 2 %. The BCD on steam coal is being raised from Nil
to 2% and CVD from 1% to 2%. Hereafter, both steam coal and
bituminous coal will attract a uniform rate of 2% BCD and 2% CVD.
Notification No.12/2012-Cus, as amended by notification No. 12/2013-
Customs refers. Changes are contained in S. Nos 122 A, 123 and 124
of the Table.”

Therefore, the argument that ‘steam coal’ or ‘coking coal’ or ‘other
coal’ described so in terms of usage, is different from ‘Bituminous coal’
of CTI 2710 1200, and would be covered under such respective sub-
heading given in the category of other coal under CTI 2710 1910/2710
1920, as per the erstwhile tariff prior to the above amendment, and
not under ‘bituminous coal’ when they satisfy the parameters of sub-
heading note (2), in order to claim the classification and duty
concession would be incorrect. In other words, classification of coal as
(i) Anthracite; (ii) Bituminous coal or (iii) Other coal, is on the basis of
its stratification by rank, in terms of specified parameters of calorific
value and volatile matter limits, which is given in sub-heading note (1)
& (2) of Chapter 27; and further sub-classification of coal by usage as
(i) cocking coal; (ii) Steam coal; (ii) other coal, used for other than the
purposes of (i) & (ii) above, is in terms of its purpose of usage, and in

certain cases specially prepared for usage in any particular industry.

13.3 Furthermore, in the year 2026, the Central Government had
rationalized the tariff rates of all goods covered under Chapter
headings 27.01, viz., Coal; briquettes, ovoids and similar solid fuels
manufactured from coal; Chapter heading 27.02 viz., Lignite, whether
or not agglomerated, excluding jet and 27.03 viz., Peat (including peat
litter), whether or not agglomerated, and the rationalized tariff rate of
2.5% Basic Customs Duty (BCD) has been substituted in the First
Schedule to the Customs Tariff, itself w.e.f. 01.05.2026 by Section
152(c)(ii) and Fifth Schedule to the Finance Act, 2026 (4 of 2026).
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These measures taken by the Government have completely eliminated
the disputes that had arisen on account of classification and varying
rate of duty on account of the exemption provided under notification
providing the description of goods and its coverage under

Chapter/heading/sub-heading/tariff item.

14.1 From the above analysis, we are of the view that the impugned
goods are to be classified under the sub-heading 270112 / CTI 2710
1200 as ‘Bituminous coal’ or under the CTI 2701 1920 as “Steam coal”
being part of sub-heading 270119, on the basis of compliance with the
definition provided under sub-heading note (2) to Chapter 27:

(i) Imported consignments of coal, where, as per the Load port test
reports submitted by the appellants, (a) calorific value Ilimit
determined on Moist, mineral-matter-free basis were found to be
equal or have exceeded 5833 kcal/kg.; and (ii) volatile matter limit
on a dry, mineral-matter-free basis has exceeded 14%, then these
are required to be categorized as 'Bituminous coal’ and classified
under CTI 2701 1200.

(ii) Imported consignments of coal, where, as per the Load port test
reports submitted by the appellants, (a) calorific value Ilimit
determined on Moist, mineral-matter-free basis were found to be
less than 5833 kcal/kg.; or (ii) volatile matter limit on a dry, mineral-
matter-free basis is less than 14%, then these are required to be
categorized depending upon its intended use, as ‘Steam coal’ and
classified under CTI 2701 1920.

(iii) Imported consignments of coal, where, as per the discharge port
test reports conducted by the department/CRCL test reports,
certifying that the sample of imported coal “has the characteristics
of steam coal”, irrespective of the values arrived at for calorific value
and volatile matter, being not conducted as per Parr formula and/or
as per the laid down parameters of volatile matter limit (on a dry,
mineral-matter-free basis) and a calorific value limit (on a moist,
mineral-matter-free basis), being in excess of the laid down
parameters, then these are required to be categorized as '‘Steam
coal” and classified under CTI 2701 1920.
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14.2 Since the chemical test reports have not been made available or
relied upon by the department, except in two cases of B/E No. 7510536
dated 27.07.2012; and B/E No. 8189651 dated 11.10.2012, the
classification of impugned goods can be done on the basis of load port
test reports only. Accordingly, in respect of B/E Nos. 7510536 dated
27.07.2012; and B/E No. 8189651 dated 11.10.2012, we are of the
view that the impugned goods are classifiable under CTI 2701 1920 as
‘Steam coal’ based on the CRCL test reports conducted at the discharge
port. Further, on the basis of detailed calculation worked out in terms
Parr formula by taking the parameters provided in Load port
certificates submitted by the appellants, in respect of imported goods
covered under B/Es No. 8004800 dated 21.09.2012; 8600064 dated
27.11.2012; 6533813 dated 13.04.2012; 6837734 dated 16.05.2012;
7564900 dated 02.08.2012; and 8560556 dated 07.01.2013, since the
calorific value limit determined on Moist, mineral-matter-free basis
were found to be less than 5833 kcal/kg., we are of the considered
view that these are appropriately classifiable as Steam coal’ under CTI
2701 1920.

14.3 1In view of the foregoing discussions and analysis of the legal
provisions of the First Schedule to the Customs Tariff Act, 1975, we
are of the considered opinion, that the impugned goods are
appropriately classifiable as described in paragraph 14.1 & 14.2
above. Therefore, the impugned orders dated 28.02.2014,
14.03.2014, 25.04.2014 and 29.04.2014 passed by the learned
Commissioners of Customs in re-classifying the impugned goods under
CTI 2701 1200 cannot stand the scrutiny of law.

ISSUE RELATING TO EXEMPTION FROM PAYMENT OF BASIC
CUSTOMS DUTY:

15.1 From the facts of the case, it is also indicated that the
appellants have claimed the duty exemption from payment of BCD
vide serial No. 123 of Notification No0.12/2012-Customs dated
17.03.2012, as amended. The relevant extract of the said notification

and the entry are given below:

"In exercise of the powers conferred by sub-section (1) of section
25 of the Customs Act, 1962 (52 of 1962) and in supersession of
the notification of the Government of India in the Ministry of
Finance (Department of Revenue), No. 21/2002-Customs, dated
the 1st March, 2002 Published in the Gazette of India,
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Extraordinary, Part II, Section 3, Sub-section (i), vide number
G.S.R. 118(E) dated the 1st March, 2002, except as respects things
done or omitted to be done before such supersession, the Central
Government, being satisfied that it is necessary in the public
interest so to do, hereby exempts the goods of the description
specified in column (3) of the Table below or column (3) of the said
Table read with the relevant List appended hereto, as the case may
be, and falling within the Chapter, heading, sub-heading or tariff
item of the First Schedule to the Customs Tariff Act, 1975 (51 of
1975) as are specified in the corresponding entry in column (2) of
the said Table, when imported into India,-

(a) from so much of the duty of customs leviable thereon under
the said First Schedule as is in excess of the amount calculated at
the standard rate specified in the corresponding entry in column
(4) of the said Table;

(b) from so much of the additional duty leviable thereon under
sub-section (1) of section 3 of the said Customs Tariff Act 1975 (51
of 1975) as is in excess of the additional duty rate specified in the
corresponding entry in column (5) of the said Table, subject to any
of the conditions, specified in the Annexure to this notification, the
condition number of which is mentioned in the corresponding entry
in column (6) of the said table.

TABLE

S. Chapter or Description of goods Standard Additional Condition
No. Heading or rate duty rate No.

sub-heading

or tariff item
1) (2) (3) (4) (5) (6)
XX XX XX XX XX XX
123 27011920 | Steam Coal Nil 1% -
XX XX XX XX XX xx”

15.2 In the present factual matrix of the case, since the impugned
goods viz., “steam coal”
1920 in the entry at Serial No.123 of Notification No.12/2012-

Custopms dated 17.03.2012, these alone are eligible for exemption

has been specifically covered by CTI 2701

from BCD. However, bituminous coal covered under CTI 2701 1200,
even though may be used as steam coal are not covered under the
above exemption entry in terms of the tariff item, and hence such
exemption benefit will not be extendable to these goods covered under
CTI 2701 1200.

15.3 Interms of our discussions in the preceding paragraphs and upon
detailed examination of the impugned goods, as we have come to the
conclusion that the imported goods in all eight B/Es are appropriately
classifiable under CTI 2701 1920, and inasmuch as the impugned

goods are covered both by description and the coverage of tariff item,
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we find no grounds for denial of such concession on the importation of
impugned goods. Therefore, we find that the adjudged duty demands
on account of denial of duty exemption does not sustain. Since the duty
demands itself does not survive, on the basis of our discussions and
findings on the merits of the case, we do not find any necessity for
examining the other issues of deliberate mis-declaration on the part of
appellants with an intention to evade duty for invoking extended period
of limitation, mis-declaration under Section 111 ibid as well as for
confiscation of goods and for imposition of penalty. Thus, we do not
find any sufficient reason to sustain imposition of penalty on the

appellants or for taking any penal action on the imported goods.

16. In the result, the impugned orders dated 28.02.2014,
14.03.2014, 25.04.2014 and 29.04.2014 passed by the learned
Commissioners of Customs are set aside and the appeals filed by the

appellants are allowed in their favour.

17.  Miscellaneous applications are disposed of accordingly.

(Order pronounced in the open court on 02.11.2026.)

(S.K. Mohanty)
Member (Judicial)

(M.M. Parthiban)

Member (Technical)
SM



